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COVER STORY 1

When the 
System Fosters 
Racial Injustice

Several causes contribute to race-based 
disparities in environmental and public 

health harms. One of these is the role of the 
regulatory system in implementing and 

enforcing environmental policies  
with discriminatory effects

By the time the environmental  
justice movement began taking shape 
in the 1980s, communities of color 
had already been suffering from the 
disproportionate burdens of pollu-
tion for decades. Since then, evidence 
of racially discriminatory patterns in 

the distribution of environmental harms has only con-
tinued to mount.

Researchers from the universities of Michigan and 
Montana empirically documented in a pair of 2015 
studies the phenomenon of “sacrifice zones,” finding 
that industrial facilities associated with high levels of 
pollution are disproportionately sited in low-income 
communities and communities of color. A 2019 study 
published in the Proceedings of the National Academies 
of Science found that while White people in the United 
States are disproportionately responsible for particulate 
matter pollution — which is linked to heart disease, 
permanent lung damage, and premature death — 
Black people and Latinos endure significantly greater 
exposure to this pollution.

But even as environmental justice has grown in 
prominence, early policy responses in its support have 
been lackluster, undermined by tepid commitment 
from political leaders, inadequate resources, and fee-
ble accountability measures. Executive Order 12898, 
which was first issued in 1994, directs that “each federal 
agency shall make achieving environmental justice part 
of its mission,” but compliance has largely remained 
an afterthought. In 2018, a federal court held EPA in 
violation of Title VI of the 1964 Civil Rights Act for 
persistently failing to address communities’ environ-
mental justice complaints for more than a decade. In 
2019, the Government Accountability Office found a 
systematic failure by key federal agencies to fulfill their 
responsibilities under the directive. So it is unsurpris-
ing that among President Biden’s first acts in office 
was an executive order that includes some promising 
updates and reforms to EO 12898. An early mark of 
his administration will be how well those reforms are 
implemented on the ground.

The unjust events of the past year may bring long 
overdue change. In the wake of George Floyd’s violent 
alleged killing at the hands of a Minneapolis police of-
ficer and the waves of protests it spurred in cities across 
the country, many White Americans are now grap-
pling with the racial demons that haunt our nation. 
Many who have never been the victims of racial dis-
crimination are now starting to recognize the patterns 
of disparate impacts that can result from our existing 
institutions and other underlying structural forces. 

James Goodwin is a senior 
policy analyst at the Center for 
Progressive Reform.
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These results can occur even if those institutions and 
structures were not designed with racially discrimina-
tory intent. It’s time for policymakers, advocates, and 
the legal profession to act. 

Several systemic causes contribute to race-based dis-
parities in environmental and public health harms. One 
of these causes results from the role of the regulatory 
system in implementing and enforcing environmental 
policies. Even though absent of racist intent, certain in-
stitutions and procedures within the regulatory system 
produce discriminatory effects. This article focuses on 
three such features: cost-benefit analysis; the erosion of 
the precautionary principle; and “information injus-
tice,” which I’ll define later. Ultimately, advancing en-
vironmental justice requires equity-informed reforms 
to relevant institutions and procedures.

When it comes to institutional procedures that 

reinforce and perpetuate racial disparities in environ-
mental harms, few are more influential than cost-bene-
fit analysis. Its prominence has grown steadily over the 
past forty years. A series of executive orders dating back 
to the beginning of the Reagan administration has 
charged agencies with performing cost-benefit analyses 
on their most significant rules when submitting them 
for review to the White House Office of Information 
and Regulatory Affairs. These analyses are intended to 
inform agencies of the likely impacts of pending regu-
lations and, where legal, improve the substantive “qual-
ity” of agency decisionmaking.

Cost-benefit analysis comes in many varieties: the 
predominant version is grounded in welfare economics 
theory. This version sees our nation’s aggregate wealth 
maximization as its ultimate goal and thus endeavors 
to steer regulatory decisionmaking accordingly. In 
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racially discriminatory impacts when the analysis holds 
that a particular air pollution regulation must be re-
jected or weakened because the amount of money it 
would force a company to spend to clean up its pollu-
tion exceeds the monetary value of preventing people 
of color in fenceline communities from getting sick.

Similarly, the practice of monetization intrinsic to 
formalistic cost-benefit analysis provides another av-
enue for distorting regulatory decisionmaking in ways 
that reinforce racial injustice. To compare costs and 
benefits, economists conducting analyses try to convert 
public health, a pollution-free environment, and other 
nonmonetary values and benefits into dollar figures 
so they can be directly compared with and balanced 
against the costs of a regulation, which are more natu-
rally expressed in monetary terms.

Several techniques that analysts employ to place a 
monetary value on nonmarket goods protected by en-
vironmental regulations can unintentionally introduce 
racial bias. An example is ascribing a monetary value to 
preventing premature deaths. The most common tech-
nique economists use is to generate a value of a statisti-
cal life derived from observed wage premiums for work 
that involves a slightly higher risk of death. Signifi-
cantly, research from Vanderbilt University economist 
Kip Viscusi shows that Black workers tend to receive 
smaller wage premiums than White workers, which 
implies that preventing premature deaths among Afri-
can Americans is worth less. Of course, Black workers 
don’t “value” their lives less than White workers, but 
structural racism in the labor market has left them with 
weaker bargaining power to demand higher wages.

While some have called to adjust the value of a sta-
tistical life to account for race in cost-benefit analyses, 
fortunately these calls have not yet been heeded, since 
they would lead to weaker protections in regulations 
that primarily benefit people of color. This example 
illustrates how monetization techniques can promote 
racially discriminatory results.

If formalistic cost-benefit analysis represents 
an approach to environmental policymaking 
that is excessively biased against strong regula-
tions, then the precautionary principle repre- 
  sents its polar opposite. This principle is ex-

pressly biased in favor of strong regulation. Legal schol-
ars such as David Driesen have sought to reconcile the 
theoretical underpinnings of these philosophies, but in 
practice they appear to be mutually exclusive. Indeed, 
the rise of formalistic cost-benefit analysis has, as if by 

practice, it tends to be hyper-technical and formalistic. 
This is due to its aspirations of acquiring comprehen-
sive knowledge about a potentially infinite number of 
possible regulatory approaches, so as to identify the 
“economically optimal” one — that is, the approach 
that maximizes net benefits by balancing a regulation’s 
costs and benefits at the margin. The requirements of 
Executive Order 12866, which currently governs cost-
benefit analysis, largely follow this approach.

The virtue of this formalistic version of cost-benefit 
analysis, according to its defenders, is that it promotes 
rational decisionmaking by insulating it from the 
messiness of resolving incommensurable subjective 
values, such as fairness and equity. But it is precisely 
this commitment to supposed “moral objectivity” that 
has left the practice vulnerable to producing racially 
disparate results.

This dynamic first comes into play at the very be-
ginning of the cost-benefit process, when the analyti-
cal baseline is defined for the purposes of comparing 
potential policy impacts. The problem arises when the 
status quo conditions that make up that baseline in-
clude aspects of racial injustice and inequality. Once 
racism is baked into the baseline, the analytical results 
may become distorted in ways that reinforce preexist-
ing race-based inequities, which can be significant in 
the context of environmental policymaking.

For example, decades of discriminatory land-use 
policies have given rise to sacrifice zones in neighbor-
hoods near polluting industrial facilities. In these ar-
eas, people of color and low-income communities are 
heavily concentrated. In the standard assessment of a 
regulation to control toxic air pollution from such fa-
cilities, these injustices would be included as merely an-
other part of the analytical baseline. To the extent that 
the analysis would then focus on incremental pollution 
increases beyond this baseline, it would fail to prop-
erly account for the cumulative burdens these frontline 
communities already suffer, thereby making it harder 
to justify sufficiently protective regulations.

Once the baseline is defined, the next step is to eval-
uate the rule’s potential impacts. Here, too, the mis-
guided desire for objectivity can embed racial injustice 
in the results. Formalistic cost-benefit analysis gives rise 
to this problem by automatically assigning equal moral 
weight to the competing interests affected by a given 
regulation. In environmental policymaking, this hap-
pens when cost-benefit analysis treats the expenses that 
a corporation would incur through compliance costs as 
ethically commensurate with the compromised health, 
diminished quality of life, and premature deaths ex-
perienced by affected communities. This can produce Continued on page 38
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S i d e b a rSIDEBAR

EPA Must Be an Active Agent of Change

Fredrick Douglass said that 
America glories in its refine-
ment, but continues to main-

tain a dreadful system begun in 
avarice, supported in pride, and 
perpetuated in cruelty. The sub-
ordination and oppression of the 
non-elite and non-entitled is now 
reaching crisis level. 

For decades we have known 
that there is a direct correlation 
between race, income, socioeco-
nomic status, and the amount 
of environmental degradation 
people are forced to endure. Flint, 
Michigan, and Franklin, Indiana, are 
prime examples of how racism and 
classism create a persistent, inter-
generational pattern of differentia-
tion in relation to risks and harms. 
Whether intentionally or not, EPA 
and the regulatory elites have pro-
mulgated so-called “neutral rules” 
that perpetuate an ever-growing 
environmental caste system. 

Black Lives Matter and Stop 
AAPI Hate typify the call for a sys-
tem of governance that does not 
default to the template that has for 
decades oppressed and subordinat-
ed rural communities, poor com-
munities, and communities of color. 
EPA must stop being a knowing or 
unknowing participant in regulatory 
oppression and become an active 
agent of change. This type of equi-
table social change is only possible 
when all people are seen as impor-
tant and all “the important people” 
are seated at the regulatory table.

To accomplish this, the Biden 
EPA must go beyond working pri-
marily with states and localities to 
working directly with the disenfran-
chised. It must come in as a mindful 
collaborator, building the power 
of non-elites. Active engagement 
would be a step toward ending the 
hegemonic power exercised by 
governmental regulators over his-
torically subordinated people. 

One example of where such a 

partnership between EPA and the 
traditionally disenfranchised should 
be leveraged is in addressing the 
recent Clean Water Act regulatory 
changes relative to the statute’s 
protection of  Waters of the United 
States. Our country contains forty 
million acres of lakes, ponds, and 
reservoirs; over two million miles 
of rivers and streams; one hun-
dred million acres of wetlands; 
and twenty to thirty times more 
groundwater than all of these sur-
face waters combined.  After last 
year’s WOTUS changes, many of 
these miles and acres are no longer 
protected by the CWA — affecting 
millions who rely on these sources 
for drinking water, fishing, farming, 
and recreation. 

As with most environmental 
laws, the WOTUS regulations 
can have both immediate and 
multigenerational effects on com-
munities. EPA must actively bring 
in previously excluded peoples in 
regulatory negotiations and rule 
promulgations. Accordingly, the 
agency must build new collabora-
tive alliances based on transcul-
tural and transracial respect and 
understanding. 

After issuing an executive order 
formalizing the principles of inclu-
sion, antiracism, anticlassism, and 
antisubordination, President Biden 

should direct EPA to evaluate the 
new WOTUS regulations with an 
eye toward those who are cur-
rently affected by contaminated 
water and those who could be 
most adversely affected by a less-
ening of CWA protections. Next, 
the agency must go to the affected 
or potentially affected communi-
ties and let the people speak for 
themselves. Therefore, elites, such 
as scientists, lawyers, judges, regu-
lators, corporations, NGO officials, 
legislators, academics, etc., cannot 
be “the sole or controlling voices” 
in this transformative paradigm for 
multigenerational socioenviron-
mental change.  

WOTUS regulations must incor-
porate the voices, the experiences, 
and perspectives of traditionally 
eco-marginalized and subordinated 
peoples. Enhanced participation 
and collaboration will help ensure 
the agency’s environmental pro-
tection for all. EPA can create a 
new era of equitable, sustainable 
and representative environmental 
justice for the people who need it 
the most. Affected communities 
can actively and directly share the 
responsibility of environmental 
governance and regulatory change. 
This is the essence of our democ-
racy; this is the essence of “We the 
People.”

“Whether intentionally or not, 
EPA and the regulatory elites 
have promulgated so-called 
‘neutral rules’ that perpetuate  
an ever-growing environmental 
caste system”

Martin A. McCrory
Associate Professor
Indiana University
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“decreas[ing] the concentration” below that level. As 
important, he further concluded that “nowhere are the 
costs of achieving such a standard made part of that 
initial calculation.”

Despite this sure legal footing, the precautionary 
principle’s influence on environmental regulation has 
withered considerably in recent decades, and especially 
during the Trump administration. This is true even of 
the weak version, which is generally viewed as noncon-
troversial.

During the Obama administration, EPA’s rigid 
adherence to formalistic cost-benefit analysis at times 
trumped application of the precautionary principle. 
For example, in determining the “best technol-
ogy available” for preventing harm to aquatic species 
caused by the cooling water intake structures at power 
plants, the agency rejected the more protective option 
of closed-cycle cooling technology in favor of a weak 
facility-based permitting program. The driving factor 
for this determination was a highly flawed cost-benefit 
analysis that failed to account for the vast majority of 
the rule’s potential benefits because the agency’s econo-
mists could not put a dollar figure on them. Minimiz-
ing costs on industry took priority over the intrinsic 
precautionary nature of the Clean Water Act.

The Trump EPA was much more aggressive in re-
jecting the precautionary principle. One of the first 
formal actions Trump’s first EPA administrator, Scott 
Pruitt, took was to reject a proposed ban on the neu-
rotoxic pesticide chlorpyrifos under the Federal Insec-
ticide, Fungicide, and Rodenticide Act. Chlorpyrifos is 
suspected of causing brain damage in children and oth-
er harms. But Pruitt claimed that “despite several years 
of study, the science addressing neurodevelopmental 
effects remains unresolved and . . . further evaluation 
of the science . . . is warranted.”

Trump’s second EPA administrator, Andrew Wheel-
er, rejected the advice of career scientists to strengthen 
the NAAQS for particulate matter, citing “important 
uncertainties in the evidence for adverse health effects 
below the current standards and in the potential for 
additional public health improvements from reduc-
ing ambient [particulate matter] concentrations below 
those standards.” It is hard to reconcile that conclusion 
with the weak form of the precautionary principle, 
let alone the Clean Air Act’s requirement that EPA 
build in an “adequate margin of safety” when setting 
NAAQS.

In short, the precautionary principle is gradually 
being hollowed out by an ever-increasing demand for 
certainty before regulatory action can be taken to ad-

hydraulic force, displaced the precautionary principle’s 
influence in regulatory decisionmaking.

As with cost-benefit analysis, the precautionary 
principle is not a monolithic concept but rather encap-
sulates a range of variations. For simplicity’s sake, legal 
scholars distinguish between weak and strong versions. 
Broadly speaking, the weak version holds that lack of 
evidence alone is not sufficient grounds for failing to 
take protective action to prevent serious harm to health 
or the environment. In other words, this version dic-
tates how precaution should bear on the threshold de-
cision of whether to take regulatory action in the face 
of uncertainty. In contrast, the strong version generally 
calls for some form of robust regulatory action, even 
if costly, whenever a significant threat to health or the 
environment emerges. This version thus focuses more 
on what kind of regulatory action to take; what makes 
it strong is its default to robust responses against threats 
that are significant enough even if we lack complete 
certainty.

The weak version has long been recognized as an 
animating principle of modern U.S. environmental 
law. Landmark court decisions such as Reserve Mining 
Co. v. EPA in 1975 and Ethyl Corp. v. EPA in 1976 held 
that neither the Clean Water Act nor the Clean Air Act 
requires conclusive proof that a particular polluting ac-
tivity significantly harms public health before EPA can 
take regulatory action to limit that activity.

Both versions of the precautionary principle have 
been enshrined in various provisions across our major 
environmental statutes. The Clean Air Act embraces 
the weak version when it authorizes the agency to 
limit hazardous air pollutants from fossil-fueled power 
plants if it finds that such regulations would be “appro-
priate and necessary” based on a “study of the hazards 
to public health reasonably anticipated to occur as a 
result of” those pollutants. The strong version is consis-
tent with various technology-based standards common 
to U.S. environmental law. The trigger for applying 
these standards does not require certainty about the 
environmental or public health risks to be addressed, 
and the default regulatory response, while sensitive to 
cost considerations, is not strictly dictated by them.

Perhaps the clearest statement of the strong version 
is the Clean Air Act’s call for EPA to set National Am-
bient Air Quality Standards at a level “allowing for an 
adequate margin of safety.” As Justice Antonin Scalia 
explained in Whitman v. American Trucking, the act 
directs EPA to account for this margin by first deter-
mining “the maximum airborne concentration of a 
pollutant that the public health can tolerate” based 
on its research on the pollutant’s health effects, then Continued on page 40
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S i d e b a rSIDEBAR

A Lesson on Why Equality Is not Equity

COVID-19 was initially seen 
as an equal opportunity 
problem — with a danger-

ous virus spreading, all of us were 
at risk. But we weren’t really: those 
engaged in low-wage essential work, 
living in overcrowded housing, and 
already suffering from inadequate 
health care were most vulnerable. 
The ethnic disparities in case and 
death rates that emerged in the 
United States should have been no 
surprise; they stem from a preexist-
ing system of racialized costs and 
benefits.

When we got around to devel-
oping vaccines, the equality-equity 
distinction became clear. In most 
states, everyone in an age bracket or 
occupational category had an equal 
shot at a shot — provided they had a 
computer, high-speed internet, flex-
ible employment, and a car to make 
their way to a mega-site. Those on 
the wrong side of the digital divide, 
of employment quality, and of transit 
independence were left behind. The 
result of this inequity was racial gaps 
in vaccination rates.

So I’m in agreement when any-
one makes the point that systems 
can have unintended discriminatory 
impacts. But let’s go one step fur-
ther: not anticipating those impacts 
and correcting for them — which 
we could have easily done for both 
the virus and vaccines — is inten-
tional.

So how do we recognize this and 
do better in the broader environ-
mental realm?

Consider the debates about cap-
and-trade systems as a way to curtail 
greenhouse gases. Environmental 
justice proponents worry that trad-
ing — in which a company decides 
to keep polluting and pay another 
company to reduce instead — can 
result in uneven local reductions in 
associated co-pollutants. Market 
proponents dismiss these concerns, 
since it is not the intention of the 

system to be racially discriminatory 
but rather to be efficient.

But such efficient systems are 
inherently unequal — trading means 
having pollution loads decrease more 
in some places than others. The only 
question is who gets the short end 
of cap-and-trade stick — and since 
there is some risk that such a system 
could worsen pollution levels in dis-
advantaged communities, how hard 
would it be to declare some over-
burdened areas “no-trade zones” or 
create a premium for reductions that 
generate the most pay-off on the co-
pollutant side?

You can make a decision not to 
consider those issues — but that’s a 
decision. So what do we need to do 
to center and not sideline equity?

One key step is to take into ac-
count time. Most equity analysts 
work statically — measuring at a 
particular moment who gains and 
who loses from a particular policy. 
But centering equity means cor-
recting for the errors of the past, 
creating full participation in deci-
sions today, and safeguarding against 
unequal outcomes going forward.

In environmental policy, that 
means prioritizing relief for neigh-
borhoods that have long suffered 
the most and creating new employ-
ment opportunities for those com-
munities. California has tried to get 

part of this right by insisting that a 
healthy share of the revenues cre-
ated by cap-and-trade go to disad-
vantaged communities as defined by 
a tool called CalEnvironScreen.

It means repairing informational 
inequalities that limit the full partici-
pation of disadvantaged groups in 
regulatory processes, including fund-
ing community-based, participatory 
research and accessible data like 
that provided by CalEnviroScreen. It 
also means developing new methods 
of local engagement that move us 
from staged conflicts to sustained 
dialogues.

And it also involves stressing 
precaution so that “unintended” 
consequences become, as much as 
possible, anticipated outcomes that 
we seek to consciously achieve or 
avoid. That requires understanding 
how environmental policy interacts 
with all other existing systems of 
exclusion and inclusion — a hard job 
but worthwhile.

In this last year, we saw that sys-
tems that are supposed to secure 
the common good — like public 
health and community safety — can 
produce and reinforce significant ra-
cial inequalities. Environmental poli-
cymakers have a chance to break 
that mold, showing how putting 
equity first can improve outcomes 
for everyone.

“I’m  in agreement on the point 
that systems can have unintended 
discriminatory impacts. But let’s go 
one step further: not anticipating 
those impacts and correcting for 
them — which we could have 
easily done for both the virus and 
vaccines — is intentional.”

Manuel Pastor
Director, Equity Research Institute

University of Southern California
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dress environmental and public health threats; when 
action is taken, that same uncertainty is used to block 
all but the most modest of protections. This trend is at 
odds with the principle, which aims to shift the costs 
of uncertainty to those who desire to undertake actions 
that present a risk of harm. Basic fairness consider-
ations dictate that these parties bear the costs because 
they ultimately profit from the actions and because the 
information advantages they enjoy regarding their ac-
tions better position them to resolve the uncertainties 
of potential harms. Indeed, this cost-shifting scheme 
can be seen as a variation on the “polluter pays” prin-
ciple in American environmental law, which holds that 
the party that causes pollution (i.e., through its profit-
making activities) should shoulder the cost of remedy-
ing any resulting damage to the environment.

As the precautionary principle continues to decay, 
the practical upshot is that the costs of uncertainty are 
shifting to victims of pollution. Risks these individuals 
face — to their health, well-being, and property — in-
creasingly go unaddressed because EPA must dedicate 
more time and resources to gathering evidence to sup-
port regulatory action to address them. In perhaps its 
grimmest form, these evidence-gathering activities in-
clude “counting the bodies” of victims of premature 
death from particular environmental or public health 
threats. Due to structural causes of inequity, these bod-
ies are — or will be — disproportionately Black or 
Brown.

All too often, racial injustice emerges as a natural 
consequence from such rejections of precautionary ap-
proaches to environmental regulation, as the examples 
from the Trump administration discussed above illus-
trate. Farm workers most at risk of harmful exposures 
to chlorpyrifos are overwhelmingly Latinos. Similarly, 
research demonstrates that people of color are exposed 
to particulate matter at far greater levels than White 
people.

The agency is more likely to regulate 
environmental and public health risks it 
is aware of than those it isn’t. As Mustafa 
Santiago Ali, the former top environmen-
tal justice official at EPA, has noted, “Data 

drives policy, and the lack of data drives policy.” This 
dichotomy makes the issue of how information is gath-
ered and used in the rulemaking process vitally impor-
tant. The erosion of the precautionary principle, in 
which uncertainty can be weaponized to torpedo regu-
latory actions, only amplifies the stakes in these fights.

Uncertainty is an inescapable feature of environ-

mental regulation, and its management is one of its 
central challenges. If the precautionary principle is 
ultimately about how to fairly allocate the costs of un-
certainty through regulatory decisionmaking, then a 
related question involves how to fairly allocate the ben-
efits of reducing uncertainty regarding environmental 
and public health risks. For the purposes of this article, 
I refer to this distributional concern as one of informa-
tion injustice.

The general tendency of the environmental regula-
tory apparatus has been to “choose ignorance” (to bor-
row a phrase from University of Texas Professor Wendy 
Wagner) when it comes to harms that disproportion-
ately affect historically marginalized communities. In 
contrast, environmental regulators are likely to place 
greater emphasis on understanding harms that affect 
elites. Because they reflect and reinforce broader power 
disparities in our society, these patterns of information 
injustice tend to produce racially inequitable results.

Once set, the pattern of information injustice self-
perpetuates. That’s because regulation begets new in-
formation, which is then used to support additional 
regulation. The classic example is when EPA used the 
precautionary principle as a foothold to begin regulat-
ing the use of lead in gasoline despite uncertainty about 
the degree of harm it posed. Thanks to that initial regu-
lation, the agency learned a great deal about the link 
between leaded gas and public health harms through 
subsequent epidemiological research, which later sup-
plied the evidence for a full ban. The far more typical 
case, however, is characterized by a catch-22 that pre-
serves the status quo: without regulation, a particular 
environmental risk is unlikely to be researched, but 
without research, an environmental risk is unlikely to 
be regulated in the first place.

Several norms and institutions within environmen-
tal law promote information injustice and contribute 
to its influence throughout the regulation develop-
ment process. Common features like reliance on 
self-monitoring regimes for tracking emissions and 
strong confidential business information protections 
for regulated entities can undermine EPA’s efforts to 
gather essential exposure data for pollutants and tox-
ic chemicals. A similar result arises from the agency’s 
use of census data to identify populations potentially 
exposed to certain pollutants or hazards to inform its 
regulatory decisionmaking. Such data can lead EPA to 
underestimate exposures for marginalized populations, 
especially people of color and individuals with insecure 
immigration status, since the census tends to system-
atically under count these populations.

A recent Associated Press investigation found that a 
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combination of inadequate resources and poor imple-
mentation has contributed to huge gaps in air pollu-
tion monitoring systems overseen by EPA. According 
to the investigation, monitors routinely failed to cap-
ture even large pollution events such as major refinery 
explosions. These events likely resulted in acute expo-
sures in neighboring fenceline communities in which 
historically marginalized populations disproportion-
ately reside.

Information injustice’s pathologies likewise extend 
to EPA’s ability to study the dose-response relationships 
of many chemicals and pollutants that are essential for 
establishing adequate regulatory protections. For in-
stance, the original Toxic Substances Control Act es-
sentially conceded defeat on understanding the human 
health consequences of most of the existing chemicals 
in use at the time the law was enacted. The law grand-
fathered them into its regulatory program by allowing 
their continued sale without any up-front testing. The 
old TSCA’s approach to new chemicals was not much 
better, establishing only minimal testing requirements 
and providing the agency with little authority to de-
mand additional information about chemicals’ poten-
tial harms. The 2016 updates to TSCA aim to rectify 
these errors, but the damage is already done: few of 
the more than 86,000 chemicals currently available for 
production have been subjected to any toxicity testing.

A similar dearth of dose-response information is 
evident in EPA’s pollution control regulations. For in-
stance, the agency lacks such information for dozens of 
the toxic air pollutants it is supposed to control through 
the strict National Emission Standards for Hazardous 
Air Pollutants program. What little toxicity informa-
tion it does have on those air pollutants is often decades 
old. The agency’s cost-benefit analyses further confirm 
its persistent failures in acquiring reliable dose-response 
information to support its pollution regulations. A re-
cent empirical study of 45 analyses EPA conducted for 
major rules between 2002 and 2015 found that 80 
percent excluded entire categories of benefits that the 
agency itself described as “important,” “significant,” or 
“substantial.” It excluded them because benefits were 
not quantifiable due to data limitations, including 
those characterizing dose-response relationships. 

Finally, on those rare occasions when information 
does exist regarding particular environmental and pub-
lic health hazards, significant obstacles remain before 
it can actually be used by EPA to inform its regulatory 
decisionmaking. Most notably, stakeholders opposed 
to stringent environmental regulations — including 
regulated industries and political conservatives — have 
created several institutional mechanisms within the 

rulemaking process for manufacturing doubt about 
the accuracy or quality of this information. The ulti-
mate aim is persuading EPA to disregard it altogether. 
The 2001 Data Quality Act establishes a process for 
industry and special interest groups to challenge infor-
mation that agencies use to support their regulations.

Another more recent example is the Trump EPA’s 
rule on Strengthening Transparency in Pivotal Sci-
ence Underlying Significant Regulatory Actions and 
Influential Scientific Information, which required the 
agency to give less weight to dose-response studies for 
which all of the underlying data are not publicly avail-
able. (A federal district court has since struck down the 
rule.) The practical and intended effect of this rule was 
to subordinate the use of epidemiological public health 
research, such as the landmark Harvard Six Cities 
Study. By demonstrating the relationship between el-
evated levels of particulates and the increased incidence 
of premature deaths in affected populations, this study 
and subsequent research provides the scientific founda-
tion for strengthened particulate matter NAAQS and 
other air pollution regulations opposed by powerful 
industry interests. Performing these studies, however, 
entails departing from standard transparency practices 
in science, since the patient data that researchers gather 
are governed by strict privacy agreements.

It is important to understand how these three fea-
tures of the regulatory system can contribute to racially 
inequitable results in environmental policymaking so 
that we can take the next step of designing a reform 
agenda. One critical element will be recalibrating the 
relative influence of cost-benefit analysis and the pre-
cautionary principle such that the latter predominates. 
On his first day in office, President Biden issued a 
memorandum on “Modernizing Regulatory Review” 
that offers one possible vehicle for pursuing this re-
form. Congress, too, can contribute, either through 
surgical amendments to the Administrative Procedure 
Act or through standalone legislation. To address the 
problem of information injustice, policymakers should 
explore options for encouraging research targeted at 
understanding pollutants and toxic chemicals that 
disproportionately impact historically marginalized 
communities. These options should include rescinding 
unnecessary obstacles to the use of that information.

No doubt there are other structural features of the 
rulemaking system that contribute to racially inequi-
table results in environmental policymaking beyond 
the three discussed here. Work must continue to iden-
tify them as part of a broader process of rebuilding the 
regulatory system so that it affirmatively promotes ra-
cial justice. TEF


