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Dear Acting Director Salyer:
Thank you for the opportunity to comment on the Environmental
Protection Agency’s (EPA) Request for Public Comment on
“Accidental Release Prevention Requirements: Risk Management
Programs Under the Clean Air Act” [hereinafter “RMP rulemaking”].
I am a Senior Policy Analyst with the Center for Progressive Reform
(CPR), a nonprofit research and advocacy organization that works
to build thriving communities on a resilient planet. CPR’s mission is
to educate, collaborate, and advocate with the goal of driving public
policy reform through rigorous and accessible legal analysis. CPR
operates with a network of more than 60 leading scholars in various
legal academic fields and a professional staff of policy analysts,
communication experts, and others. We work together to advance
the idea that government regulations are key to social justice and
planetary health. Our website is https://progressivereform.org.
I have been studying the federal regulatory system for over 13
years, including the role that the Small Business Administration’s
(SBA) Office of Advocacy plays in the regulatory decision-making
process. Responses to the comments below may be sent to me at
jgoodwin@progressivereform.org.
I am writing now regarding my concerns about the role the SBA
Office of Advocacy might play in the development of any rulemaking
that emerges from the RMP action. These concerns stem from the
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fact that the SBA Office of Advocacy has historically operated to weaken environmental,
public health, and safety rules, and that these are often contrary to the interests of most
of the small business stakeholders affected by the particular regulation at issue. 1
Significantly, these problematic dynamics were on full display when the SBA Office of
Advocacy’s intervened in the 2017 RMP rulemaking, including in particular the Small
Business Advocacy Review (SBAR) review panel it helped convene in 2015. The “small
entity representatives” that participated in that SBAR review panel included powerful
industry lobbying associations such as the Gas Processor Association (GPA), National
Association of Chemical Distributors, American Coatings Association, American Fuel
and Petrochemical Manufacturers (AFPM), the Society of Chemical Manufacturers &
Affiliates (SOCMA), and the American Chemistry Council (ACC). 2 The ACC’s
participation was particularly alarming given that its members at the time included some
of the largest multinational corporations in the world, such as Chevron Corporation,
DuPont, Koch Industries, Halliburton, Royal Dutch Shell, and Dow Chemical Company.
1F

The SBA Office of Advocacy has long been in need of reform of how it operates – both
to make its interventions in rulemakings more consistent with the public interest and so
that it better serves the unique interests of real U.S. small businesses. 3
2F

If the EPA pursues a rulemaking as a result of the RMP action, we anticipate that it will
soon begin working with the SBA Office of Advocacy to organize SBAR panel in
conjunction with that rulemaking. Accordingly, we call on the Biden administration to
take advantage of this opportunity to begin reforming its small business outreach efforts
consistent with the Regulatory Flexibility Act and the Small Business Regulatory
Enforcement Fairness Act.
Specifically, the EPA should work with the SBA Office of Advocacy to take the following
steps to reform the SBAR panel process:
•

Prohibit inclusion on the SBAR panel of any small entity representatives
associated with national trade associations that do not have as their primary
purpose representing the interests of small businesses; and

•

Commit to completing the SBAR panel process in a timely manner.
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In addition to these SBAR panel process reform, the EPA and the SBA Office of
Advocacy should develop and implement an outreach strategy to obtain the views of
small businesses that could potentially benefit from a stronger RMP rule. These might
include small businesses located within the worst-case chemical release vulnerability
zone of one or more RMP-regulated facilities that have had their operations disrupted
by a disaster at one of those facilities. Or they might include small businesses that are
developing innovative safer alternative chemicals, which might become more widely
used in response to a stronger RMP rule.
For too long, the EPA and the SBA Office of Advocacy have operated in a manner that
has reinforced the mistaken impression that small businesses are monolithic and
inevitably harmed by stronger regulatory protections. A future RMP rule underscores
that the reality is quite different. To better appreciate this, however, the EPA and SBA of
Advocacy must reform their approach to incorporating small business considerations
into the rulemaking process.
Undertaking the reforms outlined above is important. Better accounting for the diverse
impacts of regulations will lead to better outcomes for the public in general, and small
businesses in particular.
I appreciate your attention to these recommendations, and I look forward to working
with you on their development and implementation.
Sincerely,
James Goodwin
Senior Policy Analyst
Center for Progressive Reform
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Executive Summary
It’s likely that few outside of Washington have heard of the Small Business Administration’s
(SBA) Office of Advocacy, but this tiny and largely unaccountable office has quietly become
a highly influential player in the federal regulatory system, wielding extraordinary authority
over the workplace safety standards employers must follow, the quantity of air pollution
factories can emit, and the steps that food manufacturers must take to prevent contamination
of the products that end up on the nation’s dinner tables.
The Office exercises this authority by superintending agency compliance with an expanding
universe of analytical and procedural requirements—imposed by a steady stream of statutes
and executive orders issued during the past three decades—that purportedly seek to ensure
that agencies account for small business interests in their regulatory decision-making.
Controversial rules can quickly become mired in this procedural muck, and an agency’s
failure to carry out every last required analysis with sufficient detail and documentation
can spell doom for even the most important safeguards. This system provides the Office of
Advocacy with a powerful lever for slowing down rules or dictating their substance.
The Office of Advocacy’s role in the regulatory system bears a striking resemblance to that
played by the White House Office of Information and Regulatory Affairs (OIRA). Both
operate to similar effect, functioning as an anti-regulatory force from within the regulatory
structure, blocking, delaying, and diluting agency efforts to protect public health and safety.
Moreover, both offices have entry into the regulatory process on the strength of seemingly
neutral principles and policy goals—promotion of economic efficiency and protection of
small business, respectively. But in actual practice, both offices serve to politicize the process,
funneling special interest pressure into agency rulemakings, even though such interests
have already had ample opportunity to comment on proposed regulations. Despite these
similarities, however, OIRA receives the bulk of attention from policymakers, the media, and
the public.
This report shines light on the Office of Advocacy’s anti-regulatory work, examining how
its participation in the rulemaking process further degrades an already weakened regulatory
system. As a preliminary matter, the nominal objective of the Office of Advocacy—
subsidizing small businesses through preferential regulatory treatment1—is based on a
needless and destructive tradeoff; the government has several policy options for promoting
small businesses without sacrificing public health and safety. The Office of Advocacy
nevertheless devotes much of its time and resources to blocking, delaying, or diluting
regulatory safeguards or to supporting general anti-regulatory attacks from industry and its
allies in Congress. In short, blocking regulations has become the Office of Advocacy’s de
facto top priority, and its commitment to this goal has led the Office to engage in matters
that have little or nothing to do with advancing small business interests or with ensuring that
federal policy reflects the unique needs of these firms.
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More specifically, the report finds that the Office of Advocacy:
• Pursues an inherently flawed mission that needlessly sacrifices public health
and safety;
• Adds several unnecessary roadblocks to the rulemaking process, preventing agencies
from achieving their respective missions of helping people and the environment
in an effective and timely manner;
• Sponsors anti-regulatory research designed to bolster politicized attacks against
the U.S. regulatory system;
• Testifies at congressional hearings aimed at advancing politicized attacks against
regulations that are inconvenient to well-connected corporate interests;
• Takes advantage of overly broad small business size standards to weaken regulations
for large firms;
• Enables trade association lobbyists to subvert its small business outreach efforts;
• Interferes with agency scientific determinations despite lacking both the legal
authority and relevant expertise to do so; and
• Pushes for rule changes that would benefit large firms instead of narrowly tailoring its
recommendations so that they help only truly small businesses.
The report concludes by identifying several reforms that would enable the Office of Advocacy
to work constructively with regulatory agencies during the rulemaking process to advance
small business interests without undermining those agencies’ mission of protecting public
health and safety. These recommendations are summarized in Table 1.
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Table 1: Recommendations for Reforming the Office of Advocacy
A New Mission: Promote
“Win-Win” Regulatory
Solutions that Ensure
Both Small Business
Competitiveness and
Strong Protections
for People and the
Environment

• Congress should amend the Office of Advocacy’s authorizing statutes to focus on
promoting small business “competitiveness” instead of on reducing regulatory impacts
or burdens.
• Congress should provide the SBA with additional legal authorities to establish new
subsidy programs that affirmatively assist small businesses meet effective regulatory
standards without undermining their competitiveness.
• Congress should establish and fully fund a network of small business regulatory
compliance assistance offices.
• Congress should significantly increase agency budgets so that they can effectively
account for small business concerns in rulemakings without hindering their ability to
move forward with needed safeguards.
• The Office of Advocacy should identify and implement regulatory solutions that will
enable small businesses to meet strong public health and safety standards while
remaining competitive with larger firms.  At a minimum, these solutions should
include regulatory compliance assistance, finding opportunities to partner small
businesses in mutually beneficial ways, and securing subsidized loans to cover
compliance costs.
• The Office of Advocacy should develop new guidance that helps agencies better
address small business concerns in rulemakings by working toward win-win regulatory
solutions.
• The President should revoke Executive Order 13272, which empowers the Office of
Advocacy to work with OIRA to interfere in agency rules.

Restored Focus: Helping
Truly Small Businesses
Only

• Congress should revise the Office of Advocacy’s small business size standards
so that they (1) focus on truly small businesses (i.e., those with 20 or fewer employees)
and (2) prevent the Office from working on behalf of all firms, regardless of size,
that work in industrial sectors that pose a high risk to public health and safety.
• Congress should prohibit the Office of Advocacy from working with non-small
businesses and should establish legal mechanisms for ensuring that this prohibition is
observed.
• Congress should conduct more frequent and thorough oversight of the Office of
Advocacy.
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In recent years, corporate interests and their anti-regulatory allies in Congress have
championed several bills that would enhance the Office of Advocacy’s power to prevent
agencies from carrying out their statutory missions of protecting public health and safety.
Two bills—the Regulatory Flexibility Improvements Act and the Freedom from Restrictive
Excessive Executive Demands and Onerous Mandates Act—would require agencies to
complete several new analytical and procedural requirements purportedly aimed at reducing
regulatory burdens on small businesses. The bills would empower the Office of Advocacy
to monitor agency compliance with these requirements, bolstering its ability to interfere in
individual rulemakings. A third bill, the Clearing Unnecessary Regulatory Burdens Act,
would authorize the Office of Advocacy to second-guess agency civil enforcement actions
against small businesses for certain first-time violations of regulatory reporting requirements.
These bills are part of the broader wave of anti-regulatory attacks that has dominated the
political landscape ever since the Republican Party’s success in the 2010 congressional
elections. When launching these attacks, anti-regulatory advocates frequently invoke smallbusiness concerns. Small business has become a highly romanticized, almost mythological
concept among the public and policymakers alike, evoking images of small “mom and pop”
stores lining the idyllic Main Street of some quaint village. Because no politician wants to
run the risk of being painted as “anti-small business,” anti-regulatory advocates have worked
tirelessly to promote their cause as essential to helping small businesses. Moreover, recent
high profile catastrophes involving inadequately regulated large businesses—including the
BP oil spill and the Wall Street financial collapse—have provided anti-regulatory advocates
with additional impetus to adopt the frame of small business to advance their agenda. In
this atmosphere, proposals to expand the powers of the reliably anti-regulatory Office of
Advocacy have become especially attractive to policymakers intent on weakening the nation’s
already fragile regulatory system.
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Background: The Pervasive Problem
of Under-Regulation
The United States faces a problem of under-regulation. The regulatory system is supposed
to protect public health and safety against unacceptable risks, but the destructive
convergence of inadequate resources, political interference, and outmoded legal authority
often prevents regulatory agencies from fulfilling this task in a timely and effective manner.
Unsupervised industry “self-regulation” has filled the resulting vacuum, yielding predictably
catastrophic results.
Evidence of inadequate regulation and enforcement abounds—from the BP oil spill
in the Gulf of Mexico to the Upper Big Branch Mine disaster that claimed the lives
of 29 men; from the decaying natural gas pipeline networks running beneath our homes
to the growing risk of imported food tainted with salmonella, botulism, or other
contaminants showing up on grocery store shelves. And, of course, inadequate regulation
of the financial services industry triggered the current economic recession and left millions
unemployed, financially ruined, or both.
The proliferation of analytical and procedural requirements in the rulemaking process
is a significant cause of this dysfunction.2 Regulatory agencies must negotiate these analytical
hurdles, even as their statutory responsibilities expand and their budgets remain constant
or shrink. As agencies grow more “hollowed-out”—stretched thin by the demands of
doing more with less—their pursuit of new safeguards becomes subject to increasing delays,
while many critical tasks are never addressed at all.3 Careful analysis is important, but the
regulatory process has already become so ossified by needless procedures and analyses that
rulemakings commonly require between four and eight years to complete.4 Many of these
analyses and procedures also provide powerful avenues for political interference in individual
rulemakings, as the Office of Information and Regulatory Affairs’ (OIRA) centralized
regulatory review process clearly illustrates.5 A recent CPR study found that OIRA
frequently uses this review process to delay or weaken rules following closed-door meetings
with corporate lobbyists.6
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The Office of Advocacy Pushes the Regulatory
Process Toward Less Effective Regulation

The Office
of Advocacy
has morphed
into an
institutionalized
opponent
of regulation,
slowing
the regulatory
process and
diluting the
protection of
people and the
environment
against
unreasonable
risks.

Since its creation, the Office of Advocacy’s role in the rulemaking process has continually
expanded, providing it with numerous opportunities to intervene in and potentially
undermine individual rulemakings. Congress created the Office to represent small business
in the regulatory system and to advocate for reduced regulation of small business. From
this limited mandate to advocate on behalf of small businesses, the Office has morphed into
an institutionalized opponent of regulation, slowing the regulatory process and diluting
the protection of people and the environment against unreasonable risks. Yet, there is
insufficient public recognition of how the Office participates in the rulemaking process
and why its participation ends up making it more difficult for agencies to reduce safety,
health and environmental risks. In addition, the Office engages in activities that bolster
political attacks on regulation, such as publishing estimates of regulatory costs that are
wildly inaccurate, and that fly in the face of estimates from other agencies of government
with considerably greater expertise in the area. Such activities are frequently undertaken
in conjunction with interest groups and trade associations that represent large business,
not small ones. At times it is difficult to find any difference between the positions taken
by the Office and those taken by such prominent regulatory opponents as the U.S.
Chamber of Commerce.
Significantly, when the Office interferes in agency efforts to do the people’s business—that
is, implement and enforce duly enacted legislation—it does so free of virtually any public
accountability mechanisms. The Office is housed within, but institutionally insulated from
the Small Businesses Administration (SBA), a federal agency that supports America’s small
business sector through subsidized loans, preferential government contracting, and other
assistance programs. As such, no chain of command connects the Office to either the head
of the SBA or the President.7 At the same time, Congress has shirked its responsibility to
provide meaningful oversight of the Office’s activities. While Office of Advocacy officials
have testified at dozens of hearings in the last 16 years, only four of those hearings could be
described as oversight hearings for the Office.8 (In reality, two of those four hearings focused
on supposed weaknesses in the Office’s legal authorities and proposals for strengthening those
authorities, rather than critically evaluating its performance.) By comparison, Congress has
held dozens of oversight hearings for the EPA in the last year alone. Because of the lack
of active oversight, Congress has no way to keep track of the Office’s participation in the
regulatory process or to ensure that it is not abusing its authority to intervene in rules to
benefit politically powerful corporate interests at the expensive of public health and safety.
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A Flawed Mission: Needlessly Sacrificing Public Health
and Safety
Preferential regulatory treatment for small business can include regulatory exemptions;
less stringent or delayed regulatory requirements; and relaxed enforcement for regulatory
violations, such as waived or reduced penalties. As with other subsidies that small businesses
receive—such as subsidized loans, tax breaks, and preferential government procurement
and contracting policies9—preferential regulatory treatment makes it easier for people
to start and sustain small businesses. But it also enables these businesses to avoid taking
responsibility for pollution, workplace risks, or any other socially harmful byproducts of their
activities. In other words, preferential regulatory treatment involves an explicit policy choice
to shift the costs of these social harms from small businesses to the general public.
Governments typically subsidize an activity because they want more of the benefits that the
activity produces. Accordingly, policymakers typically justify small business subsidies on the
grounds that these businesses generate greater job growth and innovation as compared to
non-small businesses. As numerous studies have demonstrated, however, small businesses
actually create very few jobs on net, and the evidence is at best mixed as to whether these
firms create more innovation (however that concept is defined and measured).10
Whatever jobs or other economic benefits small businesses do create come at a certain
societal price. As Professor Richard Pierce of The George Washington University Law
School has pointed out, preferential regulatory treatment for small businesses can be
“socially destructive,” because such firms produce greater amounts of many social harms
as compared to their larger counterparts—including dangerous workplaces, instances of
racial discrimination, and air and water pollution.11 For example, one study found that the
risk of a fatal work-related accident is 500 times greater for employees of small businesses
than for employees of large businesses. In addition, small businesses are less likely than
their larger counterparts to reduce their social harms in the absence of enforcement-backed
regulation.12 Since the cost of reducing social harms is often disproportionately greater for
small businesses, they have a stronger economic incentive to avoid pursuing reductions as
much as possible. Further, both reputational concerns and fear of lawsuits are less likely to
motivate small businesses to reduce their social harms. Because many small businesses work
in relatively anonymity, they tend not to suffer significant reputational costs when they are
caught polluting or operating a dangerous workplace. Typically lacking “deep pockets,”
small businesses also tend not to be attractive defendants, even when their socially harmful
activities have clearly injured others.
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Preferential regulatory treatment doesn’t just let small businesses off the hook for the social
harms they create; it can also enable larger businesses to avoid taking responsibility for their
social harms as well.13 When small firms are exempted from regulation, larger businesses
have a strong incentive to try to game the system by outsourcing their more socially harmful
activities to them.
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requirements
for small
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high a cost
in terms of
increased
risks to public
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environment.

These concerns expose the fundamental flaw in the Office’s core mission: Its work to weaken
regulatory requirements for small businesses comes at too high a cost in terms of increased
risks to public health, safety, and the environment. Preferential regulatory treatment is the
worst kind of subsidy to provide for small businesses, since, as compared to larger firms, they
often produce disproportionately greater amounts of the kind of social harms that regulations
are meant to alleviate. To the extent that the Office succeeds at securing preferential
regulatory treatment for small businesses, it is affirmatively promoting the uniquely
disproportionate amount of social harms they create.

The Office of Advocacy Creates Roadblocks to Effective
Regulation
Passed by Congress in 1976, Pub. L. 94-30514 created the Office of Advocacy and charged
it with representing small businesses before federal agencies. With the passage of the
Regulatory Flexibility Act15 (Reg-Flex) in 1980, Congress made preferential regulatory
treatment of small businesses an explicit goal of the rulemaking process and empowered the
Office to push agencies to pursue this goal. The enactment of the Small Business Regulatory
Enforcement Fairness Act (SBREFA) in 1996 and the issuance of Executive Order 13272
by George W. Bush in 2002 has further strengthened the Office’s role as an opponent of
effective regulation.
Using its authority under Pub. L. 94-305, Reg-Flex, and Executive Order 13272, the
Office has employed compliance guidance, regulatory comments, and congressional
communications to push agencies to delay, weaken, or abandon crucial rulemakings.
The Regulatory Flexibility Act’s Analytical Requirements

Reg-Flex requires agencies to perform several resource-intensive and time-consuming analyses
of their rules to assess their potential impacts on small businesses. These analyses, layered
as they are on top of the existing morass of regulatory-impact analyses, create an additional
battery of procedural obstacles, further contributing to the ossification problem that already
prevents agencies from developing effective new safeguards in a timely fashion.
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Reg-Flex’s analytical requirements apply only if, prior to proposing the rule, the agency finds
that it would have a “significant economic impact” on a large number of small businesses,
a concept that the Act fails to define. Otherwise, the agency can “certify” that the rule
will not have such an impact, exempting it from the statute’s remaining requirements. For
rules found to have a significant impact, the agency must prepare two different “regulatory
flexibility” analyses, an “initial” analysis for the proposed version of the rule and a “final” one
for the final version.
The two regulatory flexibility analyses provide an inherently distorted picture of the
regulations being assessed—one that is heavily biased against protective safeguards. Agencies
must focus exclusively on the rule’s potential costs on small businesses; the rule’s benefits—
the reason the agency is developing the rule at all—are ignored. In addition, the agency
must evaluate possible alternatives that would “minimize” the rule’s costs for small businesses.
Among the alternatives that agencies must consider are rules that exempt small businesses,
impose weaker standards, or phase in regulatory requirements over a longer timeline. Again,
benefits are ignored: Such analysis automatically disregards any alternatives that would
provide greater protections at equal or only slighter greater cost to small busineses.
Within 10 years of their completion, significant impact rules must go through still a third
analysis—the Reg-Flex periodic look-back requirement. Reg-Flex requires that agencies
review these rules to determine whether they should be eliminated or amended to “minimize”
costs on small business. Again, this one-sided, anti-regulatory analytical framework ignores
regulatory benefits and does not allow agencies to consider expanding rules that have proved
to be successful.

Reg-Flex’s Look-Back Requirement: The Real Record
A recent CPR study reviewed the Reg-Flex look-backs for nearly 40
Environmental Protection Agency and Occupational Safety and Health
Administration regulations and found that nearly every one had concluded
that the regulations were still necessary and did not adversely impact small
businesses.
Source: Sidney Shapiro et al., Saving Lives, Preserving the Environment, Growing the Economy: The
Truth About Regulation 10 (Ctr. for Progressive Reform, White Paper 1109, 2011), available at
http://www.progressivereform.org/articles/RegBenefits_1109.pdf.
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In 1996, Congress amended Reg-Flex to make agency compliance with several
of its provisions—including certification that a rule will not have a significant impact
on small businesses—judicially reviewable. This amendment makes all agency analyses
part of the record for judicial review, and it authorizes reviewing courts to reject a rule
on the sole basis that the agency had failed to adequately comply with one of the Act’s
procedural requirements.
Guidance on Complying with the Regulatory Flexibility Act

Responding to Executive Order 13272’s requirement that the Office of Advocacy “train”
agencies on how to comply with Reg-Flex, the Office has issued a guidance document
in which it spells out in great detail its excessively strict interpretation of Reg-Flex’s
requirements. (The Office most recently updated and expanded the document in May
of 2012.) For example, in the guidance, the Office seeks to strongly discourage agencies
from certifying their rules (i.e., formally concluding that the rules will not have a
significant impact on small businesses, thereby exempting them from Reg-Flex’s procedural
requirements) by demanding that they build a virtually bulletproof record to support
the certification, including providing specific data on how many businesses the rule would
affect and what economic effect the rule would have on those businesses.16 In so doing,
the Office sought to expand the range of rules subject to its influence (i.e., by increasing
the number of rules subject to Reg-Flex procedural requirements that the Office oversees).
Moreover, generating such data about a rule’s potential impacts so early in a rulemaking
is nearly impossible even under the best circumstances. Nevertheless, whenever agencies
are unable to satisfy the Office’s strict certification record requirement, the guide advises
agencies to conduct an initial regulatory flexibility analysis or even conduct a full-blown
advanced notice of proposed rulemaking, procedures that add months to the process
and waste scarce agency resources.
Remarkably, in the guidance, the Office also directs agencies to consider in their initial
regulatory flexibility analysis regulatory alternatives that are not even within an agency’s
legal authority to adopt. So, for example, the Office would encourage an agency to develop
a rule that requires small businesses to test a piece of safety equipment only once a year,
even though the underlying statute mandates that such equipment be tested at least twice a
year. The guidance imposes this requirement even though Reg-Flex does not authorize it.
Instead, the Act stipulates that any alternatives that agencies consider to minimize costs for
small businesses must still meet applicable “statutory objectives.”17 In clear contradiction of
Reg-Flex’s plain language, the Office asserts in the guidance “that the IRFA [initial regulatory
flexibility analysis] is designed to explore less burdensome alternatives and not simply those
alternatives it is legally permitted to implement.”18
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Regulatory Comments

Pursuant to its authority under Pub. L. 94-305 to represent small businesses before federal
agencies, the Office of Advocacy frequently comments on agencies’ proposed rules in order to
criticize agencies for not following its excessively strict interpretation of Reg-Flex’s procedural
requirements.19 In its recent comments, the Office typically invokes the strict interpretation
of these provisions that it has outlined in its Reg-Flex compliance guidance document.
Invariably, the faults that the Office of Advocacy asserts are aimed either at increasing
the procedural burdens of Reg-Flex’s requirements—and thus adding more delay
to a rulemaking—or at weakening agency rules outright. The Office might claim that
an agency has improperly certified that its rule will not have a large impact on small business
(and thus is not subject to Reg-Flex’s requirements). Or it might claim that the agency
has not properly carried out required Reg-Flex analyses, perhaps alleging that an agency
hasn’t included enough detail or factual evidence, or that the agency has underestimated
a rule’s costs or has failed to considered adequate weaker alternatives. For example, in its
recent comments on the U.S. Fish and Wildlife Services’ (FWS) proposed rule that revises
the agency’s critical habitat designation for the Northern Spotted Owl, the Office argued that
the FWS’s evidentiary record in support of certification lacked the necessary specific data and
detail called for in its compliance guidance document.20 With such comments, the Office
seeks to use procedural hurdles of its own creation as a way to hamstring federal regulators
working to fulfill their statutory obligations to regulate within their areas of expertise.
Through Executive Order 13272, the President has given the Office’s comments special
weight, making it difficult for an agency to dismiss the comments, even when they lack
merit. The Order directs agencies to “[g]ive every appropriate consideration” to these
comments. The Order further requires that agencies specifically respond to any of the
Office’s written comments in the preamble to the final rule.
Many reviewing courts take the Office’s comments as powerful evidence that an agency has
failed to comply with Reg-Flex, though these courts are otherwise not obliged to defer
to the Office’s interpretations of Reg-Flex’s provisions.21 For example, a federal district court
rejected a National Marine Fisheries Service (NMFS) rule setting commercial fishing quotas
for Atlantic shark species after finding that the agency had failed to comply with various
Reg-Flex procedures.22 (As noted above, agency compliance with Reg-Flex’s provisions is
judicially reviewable, and courts have the authority to reject rules if they determine that an
agency has failed to adequately comply with one or more of these provisions.) The court’s
analysis in support of this finding relied heavily on the comments that the Office submitted
during the rulemaking process.23
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Reports to Congress and Congressional Testimony

Reg-Flex and Executive Order 13272 direct the Office of Advocacy to monitor and report
to Congress annually on agency compliance with Reg-Flex’s requirements. In these reports,
the Office provides detailed critiques of each agency’s purported failures to implement RegFlex in accordance with the Office’s strict interpretation of the Act’s provisions. For example,
in its most recent report, the Office of Advocacy faulted the initial regulatory flexibility
analysis that the Food and Drug Administration (FDA) performed for its proposed rules
requiring dietary information labeling for chain restaurant menus and vending machines,
arguing that the agency’s analysis underestimated both the number of small businesses the
rules would impact and the regulatory costs the rules would impose on those businesses.24
The FDA developed these rules to implement two provisions in the Patient Protection and
Affordable Care Act (PPACA)—the 2010 health care system reform law. One objective of
the PPACA was to reduce overall health care costs in the United States, and these provisions
were aimed at helping Americans to adopt healthier diets, which in turn would enable them
to avoid potentially expensive medical problems in the future.
For agencies eager to avoid attracting unwanted attention from congressional members
ideologically opposed to their statutory mission, the threat of negative reports from the
Office can have a strong coercive on their activities. Many agencies take self-defeating
preemptive actions, such as preparing overly elaborate or unrequired analyses or drafting
inappropriately weak rules—actions that waste scarce agency resources and dilute
public health and safety protections. The Office’s negative report regarding the FDA’s
implementation of these two controversial provisions in the PPACA undoubtedly has
supplied welcome ammunition to congressional Republicans who continue to wage a fullscale assault on the law.25 The fear of attracting this kind of bad publicity likely pushes the
FDA and others agencies engaged in implementing the health care reform law to be overly
cautious with their Reg-Flex compliance, even when detrimental to the public interest.
In addition to the annual reports, Office of Advocacy officials also testify at congressional
hearings to complain about what they claim are failures by agencies to properly fulfill
Reg-Flex requirements. For example, in April of 2011, the Deputy Chief Counsel for
the Office of Advocacy testified at a House Oversight Committee hearing dedicated to
attacking the Environmental Protection Agency’s (EPA) greenhouse gas regulations. In her
testimony, the Deputy Chief Counsel argued that the EPA had failed to comply with several
requirements, including criticizing the factual basis the agency supplied to justify certifying
its first vehicle efficiency standard as not having a significant impact on small businesses.26
As with the annual reports, the threat of negative publicity from Office of Advocacy
testimony can push agencies to overcompensate in their Reg-Flex compliance efforts.
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Small Business Regulatory Enforcement Fairness Act Panels

The 1996 Small Business Regulatory Enforcement Fairness Act (SBREFA) amended
Reg-Flex to require the EPA and the Occupational Safety and Health Administration
(OSHA) to give specially assembled small business panels a chance to oppose proposed
rules before the rest of the public even has a chance to see them. Following the passage of
the Dodd-Frank Wall Street reform bill, congressional Republicans quickly enacted a bill
that subjected the Consumer Financial Protection Bureau (CFPB), an agency created by the
Dodd-Frank statute to help implement many of its reform provisions, to the SBREFA panel
requirement as well.
The three agencies must undertake the SBREFA panel process for all planned rules that are
predicted to have a significant impact on small businesses—the same trigger for the various
other Reg-Flex analytical requirements. However, as with the Reg-Flex requirements, an
agency need not undertake the SBREFA panel process if it formally certifies that its planned
rule will not have a significant impact on small businesses. As noted above, an agency’s
decision to certify is subject to judicial review. Given that the Office has set such a high bar
for justifying certification, the threat of judicial review can strongly discourage agencies from
certifying a rule, even when this step would be appropriate.
In some cases, the Office has pressured agencies into undertaking the functional equivalent
of a SBREFA panel, even though their planned rule plainly would not have a significant
impact on small businesses. For instance, OSHA buckled under Office of Advocacy pressure
and conducted a pseudo-SBREFA panel process for its then-planned “300 log MSD column”
rule, which would have added a column to the required injury and illness recording form
so that employers can keep track of their workers’ employment-related musculoskeletal
injuries.27 OSHA went through this process even though the rule’s projected costs would
amount to a mere $4.00 per employer in its first year and $0.67 every year thereafter.28
Much like the Office of Information and Regulatory Affairs’ (OIRA) centralized review
process, the SBREFA panel process focuses on weakening rules because the panels are
dominated by interests opposed to strong regulatory requirements. Beside the rulemaking
agency representatives, each SBREFA panel must include the Chief Counsel of the Office
of Advocacy (i.e., the individual who heads the Office), OIRA officials, and small business
“representatives.” The Office works with these other outside participants to criticize an
agency’s rule with the goal of weakening it. At the end of the process, the panel prepares a
report compiling all of the criticisms of the draft rule, which is then included in the official
rulemaking record.
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Reg-Flex requires that a rulemaking agency respond to the criticisms included in the
panel’s report, and a failure to do so can provide a reviewing court with a basis to reject
the underlying rule. This process contributes to the ossification of the rulemaking process,
mentioned earlier, and it can create a potent incentive for an agency to weaken the rule rather
than mount a time-consuming defense of a stronger rule, which would require producing an
elaborate analysis to respond to all the criticisms raised in the SBREFA panel report.
SBREFA panel-related delays can add up to a year to the rulemaking process if not
longer. These delays come on top of the several months of delay that the other Reg-Flex
requirements introduce into the rulemaking process. By law, the formal panel period is
supposed to last around two months. But, eager to avoid extensive criticism during the
SBREFA panel process, agencies frequently spend months revising their planned rules
and any underlying economic analyses prior to convening the formal panel. For example,
preparations for the SBREFA panel process appear to have delayed OSHA’s work on the
Injury and Illness Prevention Program (I2P2) rule by more than a year. In June of 2011,
the agency had planned to convene a SBREFA panel for its rule by the end of the month.
Eventually, OSHA pushed this date back to January of 2012 and then March of 2012.29
According to Office of Advocacy records, OSHA still has not convened this panel,30
bringing the total delay to 16 months and counting.
Centralized Regulatory Review at the Office of Information
and Regulatory Affairs

Executive Order 13272 directs the Office of Advocacy to work closely with OIRA—another
institution that serves to weaken regulation, as previous CPR reports have discussed—
when intervening in agency rules. The Office frequently takes advantage of the Order’s
authorization to meet with OIRA to raise concerns about proposed agency rules. In fact,
a 2012 report from CPR on OIRA meetings with outside advocates found that the Office
participated in 122 of the 1,080 reported meetings (or more than 11 percent) that OIRA
held over the 10-year period covered in the CPR study.31 The Office was by far the most
frequent non-White House participant in OIRA meetings and attended more than three
times the number of meetings attended by the most active industry participant, the American
Chemistry Council (39 meetings).32
This Executive Order builds off of a March 2002 Memorandum of Understanding, which
establishes a formal partnership between the Office and OIRA to strictly enforce Reg-Flex’s
procedural requirements to “achieve a reduction” in regulatory burdens for small businesses.33
The Memorandum directs the Office to seek OIRA’s assistance in pushing agencies to
take corrective action—including more detailed analyses, evaluating additional less costly
alternatives, or even adopting a less costly alternative—when the Office determines that they
have failed to satisfy its strict interpretation of Reg-Flex’s requirements. Given that OIRA
has the power to reject the rules it reviews, agencies are unlikely to ignore its demands for
Reg-Flex-related corrective actions. As such, OIRA provides powerful reinforcement in the
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unlikely event that the Office is unable to extract these corrective actions on its own.
The Memorandum also deputizes OIRA to aid in monitoring agency compliance with
Reg-Flex requirements as part of its normal regulatory review activities. Whenever
OIRA determines that an agency has likely failed to satisfy the Office of Advocacy’s strict
interpretation of any Reg-Flex requirements, it must then work with the Office to push
the offending agency to take corrective action.
Participation in Lawsuits Challenging Rules

Reg-Flex authorizes the Office of Advocacy to join in lawsuits brought by industry to
challenge agency rules, enabling it to push the reviewing court to reject rules for failing
to satisfy applicable Reg-Flex procedural requirements.34 These lawsuits create the highly
unusual scenario in which one office within the Executive Branch is actively engaged
in a legally binding effort to undermine an action taken by another office within the
Executive Branch.
The Office of Advocacy has already participated in several lawsuits in which the reviewing
court returned the rule to the agency to bring the underlying analyses into compliance with
one or more of Reg-Flex’s provisions.35 In response to these adverse rulings, agencies must
undertake new and more detailed analyses, delaying the implementation of their rules and
using up scarce agency resources.

The Office of Advocacy Bolsters Political Attacks on Regulations
In addition to the previous rulemaking-related activities, the Office of Advocacy has taken
actions to buttress the attacks that industry and its allies in Congress have waged against
the U.S. regulatory system as a whole.
Sponsoring Anti-Regulatory Research

Over the years, the Office of Advocacy has doled out taxpayer money to sponsor several
research projects brazenly designed to advance the cause of further weakening the U.S.
regulatory system. Non-governmental researchers carry out these projects under contracts
awarded by the Office with little in the way of oversight or peer review.
The most egregious Office of Advocacy-sponsored research project was the 2010 study
by economists Nicole Crain and Mark Crain, which purported to find that the annual
cost of federal regulations in 2008 was about $1.75 trillion.36 As a CPR white paper first
found,37 and a separate evaluation by the non-partisan Congressional Research Service
later confirmed,38 Crain and Crain were only able to achieve this outlandish cost figure by
employing faulty models, biased assumptions, and erroneous data. The report’s myriad
methodological defects all have a distinctly anti-regulatory bias, each leading inevitably
to overstated cost calculations. Beyond these methodological defects, the Crain and Crain
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report is noteworthy for what it omits: any attempt to account for regulatory benefits.
The report’s exclusive focus on regulatory costs—absurdly high cost estimates, in fact—while
ignoring benefits provides an inherently distorted picture of the regulatory system that is
skewed against all safeguards, no matter how critical they are for protecting public
health and safety
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The Office’s flawed management of the Crain and Crain report contract was equally
disturbing. The contract failed to require the report’s authors to disclose all of the
report’s underlying data, models, assumptions, and calculations, making it impossible
to independently verify the integrity of the report’s findings. In addition, the Office of
Advocacy’s peer review process for the report was woefully inadequate: One reviewer raised
significant concerns with the report’s underlying methodology which were never addressed
while the other’s review consisted of only the following 11-word comment: “I looked it over
and it’s terrific, nothing to add. Congrats[.]”39
Despite the Crain and Crain report’s dubious provenance, regulatory opponents routinely
cite its findings when attacking the U.S. regulatory system or pushing for legislation that
would undermine agencies’ ability to carry out their mission of protecting public health and
safety. The report’s biased frame and risibly overstated findings are tailor-made to support
the false conservative narrative that eliminating regulatory safeguards will translate into
economic growth and job creation. For example, the House Committee on Oversight and
Government Reform, which has held dozens of anti-regulatory hearings since the committee
returned to Republican control, cited the Crain and Crain report and its findings extensively
in a February 2011 study, which attempts to make the specious argument that pending
regulations are stifling job creation.40 Similarly, Sen. Rand Paul (R-KY) invoked the Crain
and Crain report when arguing for the Regulations from the Executive in Need of Scrutiny
Act, a bill he sponsored that would effectively shut the regulatory system down by blocking
all major regulations unless a majority in both Houses of Congress voted within 90 days to
approve them.41

growth and

Participating in Anti-Regulatory Congressional Hearings

job creation.

Office of Advocacy officials have long served as loyal allies in Congress’s anti-regulatory
hearings, consistently delivering testimony that reinforces the political case for weakening
regulations and further hobbling the regulatory system. As noted, these officials frequently
testify to criticize agency compliance with Reg-Flex procedural requirements, but the same
testimony is also broadly critical of the regulatory system as a whole, echoing the talking
points typically found in the testimony of industry representatives or in the opening
statements of anti-regulatory Members of Congress. For example, the head of the Office of
Advocacy during the George W. Bush Administration testified at a 2005 House Committee
on Government Reform hearing focused on attacking various EPA regulations. His
testimony helped advance the transparently political agenda of the hearing by strongly
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criticizing EPA regulations as unduly burdensome—while conspicuously ignoring their
benefits—and by advocating for rolling them back.42
Office of Advocacy officials have also testified at hearings to support passage of several
pending anti-regulatory bills. In his testimony at a 2006 hearing, for example, the then head
of the Office of Advocacy asserted that the Office “supports the goals of ” a proposed bill
that would amend Reg-Flex’s procedural and analytical requirements to make them more
burdensome for agencies to complete.43

The Office of Advocacy Engages in Anti-Regulatory Activities
Unrelated to Helping Small Businesses
The focal point of the Office of Advocacy’s institutional mission has evolved from seeking
preferential regulatory treatment for small businesses to opposing all regulations. Aided
and abetted by industry groups and their political allies, the Office pursues this mission by
working to block regulations opposed by large corporate interests and attempting to interfere
in the scientific underpinning of agency regulations.
The Office of Advocacy’s Small Business Size Standards Are Overly Broad

For the purposes of implementing Reg-Flex, the Office of Advocacy employs a definition
of “small business” that is a far cry from the common understanding of that term’s meaning.
Instead of being based on a single number (for example, any firm with 20 or fewer
employees), the definition is actually a complex scheme that sets varying size standards
for each industrial sector within the economy.44 Critically, these standards are based on
the relative size of different firms within each given industry, and, as a result, the “small
businesses” in industries that comprise mostly large-sized firms can be huge. In some sectors,
the definition of small business includes firms that employ more than 1,000 workers.
For example, the Office considers a petroleum refinery to be a “small business” as long as it
employs fewer than 1,500 workers. Similarly, chemical plants that employ fewer than 1,000
workers are a “small business” in the Office’s eyes.
Because of these overly broad small business size standards, the Office is able to push
for preferential regulatory treatment for relatively large firms, firms far bigger than the
term “small business” suggests. For example, in August of 2011, the Office submitted
comments on the EPA’s proposed rule to reduce hazardous air pollution for fossil fuel-based
power plants criticizing the agency’s efforts to comply with several Reg-Flex procedural
requirements, including the SBREFA panel process. Among other things, the Office
argued that the EPA had not adequately considered potentially less burdensome regulatory
alternatives for “small business” power plants in its initial regulatory flexibility analysis.45
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Trade Association Lobbyists Subvert the Office of Advocacy’s Small Business
Outreach Efforts

In addition, large corporate interests have supplied representatives for SBREFA panels. For
example, a lobbyist from the American Farm Bureau—a politically powerful trade group that
typically works to advance the interests of industrial-scale farms—recently served as a “small
business” representative on the SBREFA panel for the EPA’s 2010 update to its renewable
fuel standard program.46 By permitting organizations such as the American Farm Bureau
to participate in SBREFA panels, the Office of Advocacy has stretched the concept of small
business representative beyond all recognition. The American Farm Bureau’s membership
includes several industrial-scale agriculture operations that would not meet even the Office’s
generous definition of small business. And, the interests of these industrial-scale operations
often dictate the organization’s political agenda, even when those interests are antithetical
to those of genuinely small farms.47 For example, the catastrophic droughts that affected
much of the United States this past summer provided a glimpse of the harsh impacts that
climate change will have on America’s small farmers. Nevertheless, the American Farm
Bureau worked tirelessly to help defeat the 2009 climate change bill that would have curbed
greenhouse gas emissions through a comprehensive cap-and-trade system.48
In some cases, the small business representatives who participate in SBREFA panels come
at the suggestion of lobbyists for large trade associations, such as the National Association
of Home Builders, whose members include large corporations that do not meet the Office’s
small business size standards.49 This practice raises the concern that lobbyists operating to
advance the interests of large corporations improperly use small businesses representatives as
surrogates to attack rules they oppose, enabling these corporate interests to avoid incurring
any potential political costs for opposing safeguards that are otherwise popular with the
general public.
The participation of large corporate interests defeats the objective of SBREFA panels—
namely, to gather the perspective of small business on pending regulations that would
otherwise not be available in the absence of these panels. These panels offer small businesses
a critical opportunity to offer their unique concerns regarding a planned rule—an
opportunity that is all the more important because large corporate interests have come to
dominate every other step in the rulemaking process, including notice-and-comment and
OIRA’s centralized review.50 By permitting lobbyists for trade associations and other large
corporate groups take part in SBREFA panels, the Office risks allowing the voice of truly
small businesses to be drowned out at this stage of the rulemaking process as well.
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The Office of Advocacy Interferes with Agency Scientific Determinations

The Office of Advocacy frequently operates outside its legal authority and scientific expertise
by weighing in on agencies’ purely scientific determinations. For example, in October
of 2011, the Office submitted regulatory comments criticizing the EPA’s Integrated Risk
Information System (IRIS) program.51 A frequent target of industry attacks, IRIS
is a centralized database that gathers human health risk assessments for various
environmental contaminants, which the EPA can use to set regulatory standards.52
Specifically, the Office criticized the data and models that the EPA had used in its IRIS risk
assessment for the harmful chemical hexavalent chromium, and it urged the agency to revise
its assessment, a process that would waste scarce resources and delay the final assessment by
several months. The Office also recommended that the EPA reform the entire IRIS program,
arguing that it lacked “objectivity” and adequate “scientific rigor.”53 Such recommendations
are far beyond the expertise of the Office and have unique interests of small business.
They do, however, bear a striking resemblance to the arguments that industry lobbyists
make about IRIS assessments.
The Office intervenes in these kinds of scientific determinations despite the fact that they
do not independently impose any regulatory requirements, and thus have no real impact
on small businesses. In June of 2009, the Office intervened in the EPA’s proposed
greenhouse gas endangerment finding, which did nothing more than certify the federal
government’s official finding that greenhouse gases “endanger public health and welfare”
by contributing to global climate change. Nevertheless, the Office argued in its comments
that the EPA should abandon the effort completely.54 The comments added nothing
constructive to the EPA’s endangerment finding efforts, failing to address any of the scientific
questions at issue. Instead, the Office devoted its comments to arguing that the Clean Air
Act’s regulatory programs were not well suited to regulating greenhouse gases and might
disproportionately harm small businesses—all hypothetical and unrelated matters that would
be better addressed in comments on any actual Clean Air Act rules aimed at regulating
greenhouse gases. Again, such arguments were not grounded in any expertise the Office
might have, or in any unique small business interest, but they did comport with big-business
criticisms of the EPA’s finding.
The Office’s decision to move into regulatory science is far removed from its statutory
mission to argue for preferential regulatory treatment for small business. This interest
in attacking regulatory science can only be understood as the Office assuming the role
of arguing against more stringent regulation in all forums that may relate to regulatory
protections, even ones where the agency has no expertise.
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The Office of Advocacy Pushes for Weaker Regulatory Requirements for
Large Businesses

The Office of Advocacy commonly seeks to weaken the requirements of proposed rules
for all affected entities, rather than seeking rule changes that are tailored to reducing adverse
impacts on small firms only. For example, in its comments on the EPA’s proposed rule
to limit hazardous air pollutants from oil- and coal-fueled power plants, the Office criticized
the agency for not considering as a regulatory alternative a rule that would merely limit
plants’ mercury emissions. Remarkably, the Office recommended that this drastically scaledback rule apply to all power plants, regardless of their size.55 Such an alternative would
provide no unique preferential regulatory treatment for “small” power plants. It would also
leave unregulated all of the other toxic air pollutants that power plants release—including
arsenic, lead, and formaldehyde—in clear violation of the Clean Air Act.56 While this
alternative would certainly reduce regulatory costs for small power plants, its primary effect
would be to provide a huge regulatory subsidy to the large power plants that dominate the
electricity generating industry. Here again, the Office offered commentary that could just
have easily been written by big-business or special interest lobbyists, rather than focusing on
an small-business interest in the proposed regulations.
The Office also frequently joins representatives of the largest corporations and trade
groups in meetings with OIRA officials to push for rule changes that would benefit large
businesses. For example, in July of 2010 an Office of Advocacy official attended a meeting
with the U.S. Chamber of Commerce, the National Association of Manufacturers, and
the National Association of Home Builders to try to push OIRA to block OSHA’s 300 log
MSD column rule.57 In October of 2006 an Office of Advocacy official attended a meeting
with ExxonMobil, the American Chemistry Council, and Bayer Corporation to push for
changes to the EPA’s pending rule to revise its definition of solid waste under the Resource
Conservation and Recovery Act.58
In many cases, weaker regulatory requirements for large firms can actually have the perverse
effect of harming small businesses—rather than helping them—and thus directly conflicts
with the Office’s mission. Regulatory subsidies for large firms can make it even more difficult
for small businesses to remain competitive, inhibiting people’s ability to start these firms and
sustain them over the long run.
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Helping Small Businesses While Promoting
Public Health and Safety: It’s Time to Reform
the Office of Advocacy
A New Mission: Promoting Win-Win Regulatory Solutions
The role of the Office of Advocacy should be to develop “win-win” regulatory solutions that
help small businesses meet the high regulatory standards needed to protect public health
and safety, instead of lowering those standards for them. In other words, the Office should
seek to protect small businesses “competitiveness” without undermining public health and
safety. In many cases, the costs of complying with regulations can put small businesses at
a competitive disadvantage with larger businesses, which are better equipped to pass many
of these costs along to their consumers. Larger businesses are also able to afford attorneys,
engineers, accountants, and other compliance consultants, who can help them devise cheaper
ways to fulfill regulatory requirements.
Providing small businesses with preferential regulatory treatment helps them remain
competitive with larger firms, but it comes at the expense of public health and safety. In
effect, preferential regulatory treatment subsidizes small businesses by passing on to the
public the socially harmful impacts of their activities, such as air and water pollution,
hazardous working conditions, and unreasonably dangerous consumer products. In contrast,
the Office’s current approach of working to reduce regulatory burdens across the board for
all firms reduces regulatory impacts on small businesses, but does nothing to promote small
business competitiveness. This approach also likely undermines regulatory safeguards more
severely than would an approach that merely focuses on providing preferential regulatory
treatment to small businesses alone.
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Fortunately, if the public agrees that small businesses need to be subsidized, policymakers
have an alternative strategy: They can promote small business competitiveness by
affirmatively helping them to meet effective public health and safety standards. The Office
should use its role in the regulatory process to explore and promote creative solutions for
achieving this goal. Such creative solutions could include:
• Providing monetary assistance to truly small businesses so that they can meet
higher regulatory standards. Monetary assistance could include direct subsidies
to cover part or all of the costs of equipment upgrades required for regulatory
compliance. Alternatively, the Office could work to obtain subsidized loans to help
small businesses defray regulatory compliance costs.
• Expanding regulatory compliance assistance programs. SBREFA established
several compliance assistance programs, including requiring agencies to produce
“compliance guides” for each of their rules that have a significant impact on small
businesses.59 These compliance guides describe the rule and explain what actions
small businesses need to take to comply. Congress can help improve the effectiveness
of compliance guides by providing agencies with full funding to produce and
distribute them. In addition, Congress can establish local offices throughout
the country staffed with compliance consultants that can help small businesses
understand their obligations under different regulations. To be effective, Congress
must ensure that the network of compliance consultant offices is fully funded.
• Partnering small businesses to promote beneficial synergies on regulatory
compliance. The Office could explore different ways of partnering small businesses
that will help them meet regulatory obligations in mutually beneficial ways. For
example, the Office could help establish a cooperative of small businesses within a
given location, which could share the cost of compliance assistance services, such
as those provided by accountants or engineering consultants. Alternatively, the
Office could establish partnerships that build off the Small Business Administration’s
(SBA) preferential government procurement and contracting policies for helping
small businesses. For example, if a small business requires special services, such
as accounting, to comply with a regulation, then the Office could explore ways to
partner that business with another small firm that provides those special services. In
this way, the Office can assure that one small business’s compliance with regulations
help to create a profitable market for another small business.
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To achieve these reforms, Congress will need to:
• Amend the primary statutory authorities under which the Office operates (P. Law.
94-305 and Reg-Flex) to replace their focus on reducing small businesses’ regulatory
costs with a new focus on promoting win-win regulatory solutions that ensure small
business competitiveness without undermining public health and safety;
• Expand the Office’s legal authority as necessary to enable it to explore and promote
win-win regulatory alternatives that help small businesses meet high regulatory
standards while maintaining competitiveness;
• Provide the SBA with additional legal authorities to establish and implement new
win-win regulatory subsidy programs that affirmatively assist small businesses remain
competitive while meeting high regulatory standards;
• Establish and fully fund a network of small business regulatory compliance assistance
offices; and
• Increase agency budgets so that they are able to carry out Reg-Flex analyses and
compliance assistance guides without displacing critical resources needed to advance
their statutory mission of protecting public health, safety, and the environment.
In addition, the Office will need to:
• Significantly overhaul its Reg-Flex compliance guide for agencies, so that it helps
them to work toward creative win-win regulatory solutions that enable small
businesses to remain competitive while meeting high regulatory standards and
• Work with small businesses to develop and promote win-win regulatory solutions
in comments on proposed regulations, SBREFA panels, lawsuits, and sponsored
research. SBREFA panels in particular will be critical for gathering the unique views
of small businesses for identifying how pending regulations might inhibit their ability
to compete and for developing innovative solutions for helping these firms to meet
high regulatory standards while remaining competitive.
Finally, the President should revoke Executive Order 13272. Given its strong anti-regulatory
culture, OIRA is unlikely to provide the Office with much assistance in identifying ways to
help small businesses meet regulatory standards needed to protect public health, safety, and
the environment. Instead, OIRA will likely continue to push the Office to weaken agency
rules, even where potential win-win regulatory solutions are appropriate and available.
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Restored Focus: Helping Truly Small Businesses Only
The Office of Advocacy has become a potent anti-regulatory force, working to block, delay,
and dilute all regulations, even those that do not have a clear impact on small businesses.
Whatever the policy goals are that might justify shielding small businesses from fulfilling
their regulatory obligations, they certainly do not extend to larger businesses. Accordingly,
the Office should restrict its actions to helping truly small businesses only.
To accomplish this goal, Congress will need to do the following:
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• Enact legislation that revises the SBA’s small business size standards. The new size
standards should define a small business as any firm with 20 or fewer employees—
regardless of which industry the firm is in—rather than basing the definition on the
relative size of different firms within each given industry, as the current size standards
do. This revision would not only better align the regulatory definition for small
business with the popular understanding of that term, it would better effectuate the
policy goals that the government seeks to achieve by providing truly small businesses
with preferential regulatory treatment. In addition, the small size standards should
exclude certain industrial categories that pose an inherently high risk to public health
and safety, such as the dry cleaning industry. Businesses in these exempted industrial
categories should not qualify for win-win regulatory subsidy programs, even if they
have 20 or fewer employers, because their activities are too harmful to public health
and safety.
• Enact legislation that prohibits large corporate interests from participating in or
using small business surrogates to participate in SBREFA panels. To participate
in SBREFA panels, a business must first qualify as a small business under the revised
small business size standard. To make this mandate enforceable, the law should
further require all businesses that participate in SBREFA panels to certify that they
both meet the revised small business standard and are not acting as agents for any
business or trade group that does not meet the revised small business standard.
Congress should declare that making a false statement in this certification is a crime
under 18 U.S.C. §1001. Furthermore, Congress should bar for at least three years
any business that makes a false statement in the certification from participating in
any future SBREFA panels and from qualifying for any win-win regulatory subsidy
programs established and implemented either by the Office or by the SBA.
• Conduct more frequent and thorough oversight. The House and Senate
committees with primary jurisdiction over the Office—presently, the House
Small Business Committee and the Senate Small Business and Entrepreneurship
Committee—should endeavor to conduct at least one oversight hearing for the Office
every year. One of the goals of these oversight committee hearings should be to
ensure that the Office is limiting its activities to helping only businesses that meet the
revised small business size standard.
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Again, the President can reinforce these reforms by revoking Executive Order 13272.
Because OIRA has such a strong anti-regulatory culture, any continued collaboration with
OIRA will likely encourage the Office to continue working to block, delay, and dilute
regulations for businesses not meeting the revised small business size standard.
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The Small Business Charade:
The Chemical Industry’s Stealth Campaign Against Public Health
Executive Summary
The Small Business Administration’s Office of Advocacy is tiny and largely unaccountable, but
it wields surprising power over the federal regulatory system. A steady stream of statutes and
executive orders issued over the past three decades have imbued the Office of Advocacy with
powerful supervisory authority over analytical and procedural requirements that regulatory
agencies must satisfy before issuing rules on everything from worker safety to air pollution. In
important ways, the Office of Advocacy’s role in the regulatory system bears a striking
resemblance to that played by the White House Office of Information and Regulatory Affairs
(OIRA). Both operate to similar effect, functioning as an anti-regulatory force from within the
regulatory structure, blocking, delaying, and diluting agency efforts to protect public health and
safety.
Congress did not create the Office of Advocacy to play this role. Instead, by statute, the Office
of Advocacy is supposed to advance the interests of small businesses that may lack the resources
or expertise to field expansive lobbying efforts in Washington, especially in light of the lobbying
efforts conducted on behalf of large corporations and trade associations, whose interests rarely
align with those of real small businesses. The Office of Advocacy enjoys a privileged role in the
rulemaking process because the law requires agencies to pay special attention to its objections
and modify regulations to make them small businesses-friendly (i.e., by not putting small
businesses at a competitive disadvantage to larger firms within their sector) without sacrificing
protections for public health, worker and consumer safety, and the environment.
To carry out this intended role, the Office of Advocacy could reach out to actual small business
owners across the country to learn about the real challenges that government policies might pose
for them. It could develop good working relationships with agency officials to help them
achieve their statutory mission without unduly burdening small businesses. But in actual
practice, the Office of Advocacy has pursued another agenda, focusing on forming alliances with
big businesses, and especially trade associations that lobby on behalf of large corporate interests,
and working to block any regulations that they might find inconvenient to their bottom line, even
at the cost of properly safeguarding people and the environment.
The Occupational Safety and Health Administration’s (OSHA’s) ongoing efforts to draft new
rules covering worker exposure to crystalline silica offer a striking example of how the strong
ties between the Office of Advocacy and big-business trade associations threaten public health.
In developing its response to OSHA’s proposed silica standard, the Office of Advocacy has
leaned heavily on the leading trade association representing multi-billion-dollar chemical
companies inside the Beltway, the American Chemistry Council (ACC). For example:
•

One-quarter of the small entity representatives who participated in the Small Business
Advocacy Review Panel were nominated by advocates linked to ACC.
1

•
•
•

ACC and its affiliates led discussions at “roundtable” meetings sponsored by the Office
of Advocacy, which the Office of Advocacy later described as the primary source of
information for its formal comments to OSHA.
OIRA granted ACC-affiliated advocates eight closed-door meetings to discuss the
proposed rule. Representatives from Advocacy participated in six of the eight meetings.
One-third of the specific points that Advocacy raised in its formal comments on the rule
overlap with points that ACC made in its formal comments.

For such behavior, the Government Accountability Office (GAO) recently issued a report that
took the Office of Advocacy to task for failing to follow the basic policies and recordkeeping
standards that would prove Advocacy’s formal rulemaking comments actually reflect input
received from small business representatives. The disturbing portrait portrayed in the GAO
report aligns with the evidence laid out in this Issue Alert, reflecting the deep ties between the
Office of Advocacy and the American Chemistry Council.
In order for the Office of Advocacy to comply with its statutory mandate and end its persistent
misuse of taxpayer dollars, reforms are in order:
•
•
•

Advocacy should establish and abide by new policies that ensure its staff work to
advance the unique interests of small businesses within the bounds of occupationalsafety, environmental, and consumer-protection laws.
Congress should increase its oversight of the Office of Advocacy.
The President should revoke Executive Order 13272, which gives the Office of Advocacy
too much sway over other agencies’ rulemaking processes.

2

Introduction
Silica dust is a slow, silent killer. Workers who cut concrete, brick, or tile, who put the finishing
touches on drywall, or who mine sand or attend to fracking operations inhale the tiny crystalline
particles throughout the day. Roughly 2 million U.S. workers in dozens of different industries
toil in workplaces with silica levels high enough to threaten their health. As the dust swirls
through workers’ lungs, it causes lung tissue to swell and become inflamed. Workers experience
difficulty breathing and, over time, develop scarring and stiffening of the lungs. The resulting
condition, called silicosis, is debilitating, and the lung damage that comes with it can increase a
person’s risk of tuberculosis and even lung cancer. OSHA estimates that thousands of workers
die every year because of silica exposures that are within legal limits.
In September 2013, after decades
of research and 17 years of
administrative wrangling, the
Occupational Safety and Health
Administration
(OSHA)
proposed updating its outdated
exposure limits for crystalline
silica with a comprehensive rule
that would require employers to
limit their workers’ exposure to
silica dust and provide other
protections
like
exposure
monitoring and free medical
exams when workers are exposed
to dangerous levels of the dust.
Thus began an intense period of
lobbying in which workers’
advocates have urged OSHA to
strengthen its proposal and
business community lobbyists
have expressed everything from
qualified support to outright
hostility.
At the extreme anti-regulatory
end of the spectrum is the
American Chemistry Council
(ACC), which has gone so far as
to assert that OSHA has failed to
make the basic showing that
silica presents a “significant risk”
to workers’ health at current
exposure levels.
Extensive
scientific assessments by OSHA,

What is the American Chemistry Council and
why do they care about silica?
ACC is a highly influential trade association comprising
more than 180 companies that manufacture, import, and
use chemicals. These companies include the biggest
names in the chemical industry, from AkzoNobel to
DuPont to W.R. Grace & Co., and a limited cadre of
small businesses. The trade association employs a stable
of lobbyists, risk assessment experts, economists, and
consultants who operate on behalf of ACC’s member
companies to fight new government regulations that
might cut into their bottom lines. As discussed in more
detail below, ACC and its affiliates lobby Congress,
litigate against regulatory agencies, and fund public
relations campaigns aimed at forestalling regulations that
would protect the public health.
Many of ACC’s member companies use or manufacture
silica-containing products. Its natural abundance and
physicochemical properties make it useful for everything
from hydraulic fracturing in natural gas fields to
sandblasting finishes off of bridges and other major
structures. ACC is also acting as a coordinator for nonmembers who want to weaken OSHA’s proposed silica
rules. U.S. Silica, for instance, is a leading manufacturer
of silica, and although it is not a member of ACC, it is
participating in the ACC Crystalline Silica Panel – a
formal coalition of groups advocating against the rule,
supported by ACC staff and consultants.
3

the National Institute for Occupational Safety and Health, the World Health Organization, and
other neutral parties repudiate ACC’s claim. 1 Drawing on its vast resources and political clout,
ACC has been heavily involved at every step of the rule’s development. For example, at
OSHA’s multi-day public hearing on the proposal, an event that is in many respects central to the
agency’s rulemaking process, ACC was a featured attraction, reserving an entire afternoon for
testimony from its spokespeople and coordinating testimony with its member organizations that
took up additional bits and pieces of eight more days. In total, testimony from lobbyists and
other people affiliated with ACC and its members consumed more than 14 hours of the hearing,
or about a quarter of the total hearing time. That is nearly as much as all of the unions, public
interest groups, and their allies combined (that total was just under 18 hours).
The Small Business Administration’s Office of Advocacy (Advocacy) is also taking part in the
campaign to undermine OSHA’s work on the silica rule. Congress’s purpose in establishing the
Office of Advocacy was to ensure that the unique small business perspective on such federal
policies as OSHA’s silica rule was accounted for. The extraordinary step of creating what
amounts to a taxpayer funded lobbying shop reflects Congress’s conclusion that the small
business perspective might otherwise be overlooked because small businesses—genuinely small
businesses, at least—lack the resources and sophistication to participate in the federal decisionmaking processes. But in the case of the silica rule, Advocacy’s arguments against the proposal
and those offered by the ACC are conspicuously similar. The evidence indicates that this
similarity is not a coincidence, or even the result of parallel analysis and conclusions. Rather, it
is the result of coordination between ACC and Advocacy. Email communications between
Office of Advocacy staff and outside parties show that the agency, contrary to its clear statutory
mission, takes its cues mostly from the major trade associations that are funded by and that
primarily represent big businesses. Meanwhile, the true voice of small businesses is largely
unheard.
This Issue Alert focuses on the connection between the Office of Advocacy and ACC with
respect to one rule at one agency, but the problems run deeper than that. CPR’s January 2013
White Paper, Distorting the Interests of Small Business, 2 documents Advocacy’s pattern of
hostility to proposed regulations that protect the public from a variety of environmental, health,
workplace, and other hazards. Released at the same time, the Center for Effective Government’s
report, Small Businesses, Public Health, and Scientific Integrity: Whose Interests Does the
Office of Advocacy at the Small Business Administration Serve?, 3 highlights how Advocacy has
even fought against environmental and public health agencies’ efforts to develop the basic risk
assessment documents that form the basis for rules on the use of toxic chemicals.
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The Mouse that Roared
Congress established the Office of Advocacy in 1976 with the primary goal of establishing a
team of experts who could assess how government subsidies, regulations, taxes, and financial
market manipulations affect small businesses. To promote small business interests, Congress
directed Advocacy to serve as a clearinghouse for small business complaints, criticisms, and
suggestions about federal regulations and to represent the small business community in federal
regulatory proceedings. The office has a budget of less than $9 million and a small staff working
on regulatory issues, 4 yet it wields outsized power over the rulemaking processes at important
protector agencies such as OSHA, the Environmental Protection Agency (EPA), and the
Consumer Financial Protection Bureau (CFPB).
The Office of Advocacy’s power over the federal rulemaking process expanded significantly
when President Carter signed the Regulatory Flexibility Act (the “Reg-Flex Act”) 5 in 1980. That
law required federal regulatory agencies to undertake a thorough analysis of any proposed rule’s
potential effect on small businesses. 6 If an agency determines that its proposal has the potential
to have a “significant economic impact on a substantial number of small businesses,” the agency
must conduct two rounds of formal “regulatory flexibility” analysis—an initial analysis, and a
final analysis that takes into consideration comments from the public and Advocacy. In 1996,
Congress amended the Reg-Flex Act to make agency compliance with these analytical
requirements judicially reviewable. 7 This amendment makes the analyses part of the record for
judicial review, and it authorizes reviewing courts to reject a rule on the sole basis that the
agency had failed to adequately carry out one of the analyses in accordance with the law’s
requirements.
Congress has singled out OSHA, EPA, and CFPB for enhanced supervision by the Office of
Advocacy by requiring them to jump through additional hoops whenever their proposed rules
might significantly affect a substantial number of small businesses. The Clinton-era Small
Business Regulatory Enforcement Fairness Act (SBREFA) requires those agencies to establish a
Small Business Advocacy Review Panel (SBAR Panel) for those rules. The SBAR panel
consists of representatives from Advocacy, the White House Office of Management and Budget,
and the regulatory agency responsible for the rule (OSHA, EPA, or CFPB). The SBAR panel
asks a number of individuals from small businesses potentially affected by the rule to provide
input on a draft shared by the regulatory agency. The Office of Advocacy is intimately involved
in the selection of small business representatives and, as described below, often takes cues on its
nominees from big business’s advocates. The SBAR panel process occurs well before the
agency publicly releases its draft proposal, giving Advocacy and its allies the first crack at
critiquing the rule. Since this privileged opportunity comes so early in the decision-making
process, the SBAR panel process gives Advocacy and the small business representatives
involved enormous influence over what the rule will look like, and indeed whether the rule ever
sees the light of day.
In 2002, President Bush further strengthened the Office of Advocacy’s power over executive
branch agencies. In Executive Order 13272, Bush instructed Advocacy to “train” other agencies
on how to comply with the Reg-Flex Act. With the blessing of a White House plainly hostile to
federal regulation, the Office of Advocacy developed a guidance document that has the effect of
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expanding the Act’s reach (thereby giving Advocacy additional power to slow down new rules)
and demanding that agencies conduct unreasonable levels of analysis (including analyses of
alternative regulatory approaches that go beyond the agency’s statutory authority). These
changes, combined with Advocacy’s power to essentially pass judgment on whether an agency
has complied with the Reg-Flex and SBREFA procedures, gives the small office incredible
power over regulatory agencies.
In addition to the Reg-Flex and SBREFA powers that the Office of Advocacy wields, it has a
number of other tools at its disposal that it can use to derail other agencies’ regulatory agendas.
Advocacy submits formal comments to agencies during the normal “notice-and-comment”
procedures; a recent amendment to Reg-Flex requires agencies to respond to these comments
when justifying their final rules, ensuring that Advocacy’s comments receive special attention.
Sometimes these comments are supported in part by formal research studies conducted by
contractors, although the office has a track record of sponsoring biased and flawed research. 8 In
addition, Advocacy’s comments are supposed to be informed by small business views, although
GAO found that Advocacy lacks sufficient documentation to prove that its comments are
developed in that way. 9
Representatives from the Office of Advocacy are regularly called before congressional oversight
committees to give their views on other agencies’ rules and compliance with Reg-Flex and
SBREFA. They rarely fail to use these opportunities to shame agencies whose rules they do not
support, and they echo these complaints in statutorily mandated annual reports to Congress.
Officials from Advocacy also frequently participate in White House meetings about proposed
rules, where potentially regulated parties present their arguments to the Office of Information
and Regulatory Affairs (OIRA)—the “gatekeepers” whose approval must be won before a rule
can be formally proposed or finalized. Indeed, during the Bush Administration, the Office of
Advocacy and OIRA entered into a Memorandum of Understanding in which the two agencies
agree to work closely together on what amounted to blocking, delaying, and diluting agency
rules. A 2011 CPR study documents the overwhelming influence that OIRA meetings can have
in shaping the substance of final rules. 10 The Office of Advocacy’s privileged role in these
meetings thus gives it another powerful lever for influencing agency rulemakings.
With this array of procedures and other tools available to it, the Office of Advocacy can be a
powerful force standing in the way of a regulatory agency that wants to establish new rules.
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ACC, the Office of Advocacy, and OSHA’s Silica Rule
OSHA has been working on its new silica standard since 1997, and it has been dealing with ACC
and Office of Advocacy opposition since the beginning. Not long after OSHA began working on
the rule, ACC established a workgroup to fight OSHA’s efforts to better protect workers from
the harmful effects of silica exposure. The Crystalline Silica Panel, as it is known, is an
association of associations, with key players representing businesses that both produce and use a
full range of silica-containing products. The Crystalline Silica Panel comprises eight major
corporate interests, at least eight other trade associations, and a single “small” business—an
industrial sand mining company with two processing plants and separate corporate office.
Trade associations
American Foundry Society
American Petroleum Institute
Concrete and Masonry Silica
Coalition
International Diatomite
Producers Association
National Industrial Sand
Association
National Stone Sand & Gravel
Association
North American Insulation
Manufacturers Association
The Refractories Institute

Big businesses
ExxonMobil Corporation
Fairmount Minerals Ltd.
Lafarge North America
Aggregates and Concrete
Lehigh Hanson
Specialty Granules Inc.
Unimin Corporation
U.S. Silica Company
Vulcan Materials Company

‘Small’ business
Badger Mining Corporation

In the silica rulemaking, ACC has manipulated Advocacy’s role in the rulemaking process, and it
has done so in a way that threatens critical worker protections. For instance, the Office of
Advocacy helps to select the small business representatives who will provide advice to the
SBAR Panel and takes part in the development of the Panel’s final report to OSHA. These earlyin-the-process decisions can have an enormous impact on the eventual shape and breadth of
rules, and can even derail the process altogether. In theory, an SBAR Panel could ask for advice
from mostly small business owners, who could report that they would benefit from a strong rule
and who would encourage OSHA to forge ahead (e.g., industrial hygiene consultants, controlequipment manufacturers, or occupational health specialists). But in practice, the Advocacy has
tended to work with trade associations to identify “small entity representatives” (SERs) who toe
an anti-regulatory line and use their advance knowledge of a proposed rule’s content to get a leg
up on their advocacy in opposition. During the SBAR panel for the silica rule, SERs demanded
access to OSHA’s background research at the behest of trade associations. 11 The trade
associations were then in a position to conduct biased “re-analysis” of information obtained
through SBAR Panel participants and use it to lobby Members of Congress. 12 SERs who engage
in this behavior skew the SBAR Panel proceedings toward a combative experience for OSHA,
also peppering the agency with detailed questions about the economic and technological research
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that supports the proposal and demanding that OSHA conduct unnecessarily detailed follow-up
analyses.
The SBAR Panel’s final report, drafted in part by the Office of Advocacy and reflecting the
combative tone of the Panel’s proceedings, puts OSHA in a defensive posture and strengthens
the position of anti-regulatory advocates in several ways. Standard rulemaking procedures do
not include a parallel process for obtaining input from the workers, unions, or other intended
beneficiaries of an OSHA rule at that stage in the process, so the SBAR Panel’s final report is
released into a vacuum in which it becomes the starting point for all subsequent discussion
regarding the proposed rule. The report is not released for public comment before being
submitted to OSHA, so it may include misleading information. And OSHA responds directly to
the report’s recommendations, but not until a proposed rule is published in the Federal Register.
Sometimes that can take years—just under 10 years, in fact, in the case of the silica proposal—
all the while leaving the unchallenged SBAR Report “in the wild” to provide ammunition for
groups fighting the rule.
After helping draft the SBAR Panel’s final report, Advocacy takes on a role akin to that of a
lobbying firm, participating directly in the rulemaking process, including the submission of
written comments to the agency and testimony in relevant congressional oversight hearings.
Unlike traditional lobbying firms, the Office of Advocacy’s participation commands special
attention from OSHA and other federal agencies, since its actions are backed by explicit
congressional and presidential authority and since agencies are legally required to account for the
office’s views in their final rules, as described above. Regulatory agencies are reluctant to
disregard the Office of Advocacy’s comments, particularly with regard to the adequacy of the
Reg-Flex Act analyses, since the Office of Advocacy’s criticism can provide a reviewing court
with sufficient grounds for rejecting a rule once it has been challenged in court. Many courts
take the Office of Advocacy’s comments as powerful evidence that an agency has or has not
failed to comply with applicable Reg-Flex Act requirements, though these courts are otherwise
not obliged to defer to the Office’s interpretations of Reg-Flex’s provisions. 13
Here is what ACC’s manipulation of Advocacy looks like in practice, in rough chronological
order:
•

•

•

The Office of Advocacy’s official nominees to act as SERs for the silica SBAR Panel
included at least eight individuals whose names were submitted by advocates linked to
ACC’s Crystalline Silica Panel. One-quarter of the SERs were nominated by advocates
linked to ACC.
Emails obtained through the Freedom of Information Act show that trade associations
did much of the legwork for the SERs in preparation for the SBAR Panel’s two-day
conference in November 2003, including reviewing the draft rule and coordinating with
the Office of Advocacy regarding follow-up information requests to OSHA.
Following the two-day conference, SERs were provided the opportunity to submit formal
comments to the SBAR Panel, which would use the comments in drafting its final report.
OSHA is required by statute to address the concerns raised in the SBAR Panel’s report
when finalizing a rule. Emails obtained from the Office of Advocacy through the
Freedom of Information Act suggest that the Crystalline Silica Panel was intimately
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•

•

•

involved in the development of at least three SERs’ comments—the two SERs who were
nominated by the National Industrial Sand Association (NISA), and one SER who was
nominated by the National Stone, Sand, and Gravel Association (NSSGA). Both NISA
and NSSGA are key members of ACC’s Crystalline Silica Panel. The SBAR Panel report
cites the NISA-drafted comments more than a dozen times and includes extensive quotes
from the document. The report also references points made in the NSSGA-drafted
comments more than a dozen times.
When OSHA sent its revised draft to the White House for final review (the last step
before a proposed rule is published in the Federal Register), a flurry of activity began,
including eight meetings at OIRA, requested by members of ACC’s Crystalline Silica
Panel. The Office of Advocacy’s OSHA specialist attended six of those eight meetings.
Emails obtained from the Office of Advocacy through the Freedom of Information Act
indicate that trade associations considered Advocacy to be a critical ally in their efforts to
sway the White House to water down the rule. In urging an Advocacy lawyer to attend
one such meeting, one lobbyist said that trade associations “can always use
reinforcements.” 14
As noted above, Advocacy regularly hosts “roundtable” events, which it cites in its
formal rulemaking comments as a source of small business views on the rule at
issue. Between the 2003 SBAR panel and the 2014 OSHA hearings on the proposed
silica rule, Advocacy hosted numerous roundtables at which the rule was a central point
on the agenda. Documents obtained through the Freedom of Information Act show
that ACC’s Crystalline Silica Panel drove those discussions, giving presentations that
presaged many of the arguments the Office of Advocacy later submitted to OSHA as
concerns raised by the small business community.
When the White House finally approved the proposed rule’s publication and OSHA
opened a formal comment period in September 2013, Advocacy submitted two formal
comments, both of which conspicuously align with the ACC Crystalline Silica Panel’s
advocacy efforts.
o In October 2013, Advocacy urged OSHA to extend the comment period and
expand the hearing that was set to begin a few months later. The Crystalline
Silica Panel and its member organizations were also major proponents of delay.
In 2013 and the first quarter of 2014, organizations that are part of the Crystalline
Silica Panel donated more than $80,000 to the campaign chests of 16 Senators
who sent a letter to OSHA demanding delay in the rulemaking process.
o In February 2014, Advocacy submitted its comments on the substance of OSHA’s
proposed rule. Of the 29 specific points raised in Advocacy’s comments, roughly
one-third have direct connections to points that the Crystalline Silica Panel made
in its formal comments. The connections appear to be more than mere
coincidence, given that several of Advocacy’s key points, especially on economic
issues, echo concerns raised in a draft economic analysis that was sponsored by
ACC and shared with Office of Advocacy staff in 2011. 15

This timeline illustrates that the Office of Advocacy has been highly dependent upon the ACC
Crystalline Silica Panel and its members to guide its participation in the silica rulemaking
process. As noted above, Advocacy has come under fire from independent auditors at GAO for
failing to use standardized procedures to obtain input from small businesses when developing
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comments. 16 The timeline above shows that the Office of Advocacy’s weak internal controls
leave staff susceptible to manipulation by major trade associations. The Office of Advocacy’s
dependency on ACC in the silica rulemaking raises three major public policy concerns:
•

•

•

This approach covers ACC’s tracks and undermines the rulemaking process. A
fundamental principle of U.S. administrative law is that the regulatory process must be
open and transparent to work effectively. If powerful players in the process use
government reports as Trojan Horses to attack rulemaking agencies, then the
decisionmakers at the agency—and, later, the judges reviewing the rulemaking record—
will not be able to accurately assess the potential biases in the reports. This secrecy also
undermines the efforts of other stakeholders to participate meaningfully in the
rulemaking process. If these stakeholders are not able to accurately ascertain the real
source of information in the Office of Advocacy’s rulemaking comments, then they will
be hindered in their ability to effectively respond to any arguments raised in those
comments.
The Office of Advocacy becomes redundant and a waste of taxpayer money. If the
Office of Advocacy adds nothing new to the process—if their comments cover the same
ground as well-financed industry groups—then scarce public resources should not be
allocated to them. Every year, the Office of Advocacy’s nearly $9-million budget goes
toward amplifying the voices of big businesses in rulemaking process where they already
being heard and heeded.
By relying on well-heeled trade associations, the Office of Advocacy perpetuates the
problem of small businesses still not having their unique concerns represented.
(This, of course, assumes they have any legitimate unique concerns in the first place.) As
OSHA works toward a final rule, its rulemaking staff still have no idea what impact the
rule will have on real small businesses. The blame for that must fall squarely on the
Office of Advocacy’s shoulders.
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ACC: A Deeper Look
Three features of ACC’s advocacy model make it a powerful player inside the Beltway and a
threat to public health: how ACC raises and spends money; the issues that make up ACC’s
agenda; and ACC’s close ties to powerful anti-regulatory forces inside the government.
Dark Money
Since former U.S. Representative Cal Dooley took the helm at ACC in 2008, the trade
association has flourished financially and spread its bounty wide. Even while the chemical
industry suffered economic contraction as a result of the Great Recession, ACC has brought in
new members and increased its revenues and assets. In 2012, the last year for which data are
available, ACC brought in over $111 million in reportable revenues and had over $121 million in
total reportable assets.
ACC’s primary source of revenues is dues assessed to the 182 companies that comprise its
membership. Over the period 2004-2012, ACC took in between $75 million and $84 million in
membership dues annually.
Some of ACC’s basic financial information is public record because it operates under Internal
Revenue Service (IRS) nonprofit regulations, but the amount of money that individual
companies and trade associations contribute is protected by privacy laws. Nonetheless,
occasional tidbits of information leak out from other sources. For instance, although The Dow
Chemical Company does not release information about the dues it pays to ACC, the company
reports that ACC spent more than $1.3 million of Dow’s contributions on reportable federal
lobbying expenditures in 2012. That year, ACC reported a total of $9.07 million in federal
lobbying expenditures, 14 percent of which was apparently derived from Dow’s contributions
alone.
ACC contributes directly to politicians and their campaign committees in the small reportable
quantities common among major lobbying groups, and evidence suggests that ACC also plays a
role in directing its constituent companies where and when to make their political donations. For
example, Members of Congress have published two open letters criticizing the silica rule, one
from Republican Senators to OSHA chief David Michaels in November 2013 and one from
House Republicans to Secretary of Labor Tom Perez in February 2014.
•
•

The signatories on the Senate letter collectively received more than $80,000 in campaign
contributions from ACC’s political action committee (PAC) and the PACs of individual
ACC Crystalline Silica Panel members.
The signatories on the House letter collectively received more than $230,000 in campaign
contributions from those same PACs.

Beyond the political arena, ACC funnels substantial sums of money to researchers whose work
adds the patina of neutral legitimacy to the trade association’s biased scientific and economic
arguments. ACC’s IRS filings provide a glimpse into this marketplace. Until 2007, ACC
reported certain expenses that were classified as “consulting and research.” ACC’s expenses for
this work hovered around $50 million per year. Individual recipients were not named, but their
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work crops up in ACC’s advocacy efforts regularly. In the silica rulemaking, for instance,
ACC’s argument that OSHA failed to make adequate “significant risk” findings relies heavily on
the work of Louis Anthony Cox, Jr., Ph.D., President of the Denver-based Cox Associates, and a
fixture in the congressional hearings, agency stakeholder meetings, and myriad other forums in
which his detailed scientific analysis of agency regulatory efforts invariably weigh in favor of
more research and less action by the agency. Cox is Editor-in-Chief of Risk Analysis: An
International Journal, which is published by the industry-dominated Society for Risk Analysis,
and which has long supported research aimed at either weakening safeguards or manufacturing
doubt about the hazards those safeguards are intended to address.
Dangerous Agenda
ACC’s member companies are responsible for soil and groundwater contamination across the
country.
•
•

According to EPA’s Toxic Release Inventory, in 2012, ACC member companies reported
releasing into the environment a total of roughly 30 million pounds of carcinogens.
Roughly half of ACC’s member companies are found on EPA’s Superfund program “List
11,” meaning they have been identified as potentially responsible parties (PRPs) for
heavily polluted lands in need of complex and expensive cleanup efforts. The PRP
designation is significant because it means that a company could be on the hook for
millions of dollars in cleanup costs associated with removing decades-old contamination.

With these groups paying ACC’s bills, it is no wonder that the trade association’s agenda is
primarily focused on exonerating chemicals that are widely recognized as being dangerous,
much as the tobacco industry sought to do while evidence of the dangers of smoking and secondhand exposure to smoking continued to mount. Silica, though perhaps not as well-known as
formaldehyde, BPA, and the other organic and synthetic chemicals produced by ACC’s
members, is nonetheless an important industrial mineral and a major occupational hazard.
As part of its overarching agenda to forestall government regulation, ACC has worked hard in
opposition to OSHA’s silica standard, as detailed above. This rulemaking is also of special
concern because the standard proposes limiting worker exposure to silica by requiring ACC’s
member companies to invest in new safety equipment and provide other services to workers to
improve their health and safety. ACC’s Crystalline Silica Panel has attacked the rule by focusing
mostly on the costs associated with these changes, without acknowledging or accounting for the
important benefits that will accrue to workers.
Multi-front Battles and Government Accomplices
Like other successful advocates, ACC pushes its agenda in Congress, in the courts, in regulatory
agencies, and in the media. It is certainly within its rights to do so. But ACC has an additional
tool that is not available to all other advocates: close coordination with the SBA’s Office of
Advocacy. ACC’s connection to the Office of Advocacy is particularly insidious because of the
outsized role that Advocacy can play in the rulemaking process. As described above, Congress
has passed several laws that require regulatory agencies such as EPA and OSHA to go through
additional analytical steps to formally address concerns raised by small businesses and the Office
of Advocacy. When those procedures are manipulated by big businesses and their trade
12

associations, the result inevitably undercuts the principal missions of the agencies—in the case of
OSHA, working to protect public health.
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Conclusion and Recommendations
ACC is using the Office of Advocacy as a pawn in its broad effort to prevent public health
agencies from achieving their missions. The ACC’s ongoing control of the Office of
Advocacy’s interventions in agency rulemakings—such as OSHA’s silica rule—serves to waste
taxpayer dollars, neglect the interests of actual small businesses, and undermine critical
safeguards for workers and the public. To prevent this from happening, several things could be
done:
 The Office of Advocacy should take steps to document that its comments on rules are
informed by the views of real small businesses and account for the unique interests of
those businesses that would be impacted by the rule. When an agency rule does not
implicate the legitimate and unique interests of small businesses, the Office of Advocacy
should refrain from participating in the rulemaking.
 The President should revoke Executive Order 13272. The Executive Order set the stage
for the Office of Advocacy to expand its reach into a broader class of agency regulatory
efforts. As a result, trade associations can manipulate the Reg-Flex and SBREFA
processes in more rules and thwart even more actions than would have been possible
before the Executive Order. To cut bureaucratic red tape that threatens public health,
Executive Order 13272 should be revoked.
 Agencies should be empowered to marginalize the Office of Advocacy’s comments
when they are not based on statistically valid sampling of small businesses. Regulatory
agencies are held to a high standard when they develop regulations, and they face severe
criticism if their evidence is not based on sound data-gathering and analysis. The Office
of Advocacy should hold its own work to similar standards, and the agencies should hold
Advocacy to them as well—only altering proposed regulations to account for small
business concerns where those concerns are well documented, independently verified as
necessary, and related to significant impacts that actually threaten the ability of small
firms to compete against larger ones.
 Congress should commit to conducting routine and thorough oversight of the Office of
Advocacy. Additional oversight will ensure that the Office of Advocacy does not
continue to stray from its mission, wasting taxpayer dollars and undermining the
implementation of important public health laws. The relevant committees in Congress
can begin this task by looking specifically into the Office of Advocacy’s interference in
OSHA’s silica rulemaking on behalf of the ACC. Congress should also consider
requesting follow-up GAO audits of the Office of Advocacy’s activities, with a particular
focus on its policies and procedures for obtaining the views and concerns of a wide array
of small businesses.
These reforms will go a long way toward halting and potentially reversing the dangerous
“mission creep” that has led the Office of Advocacy to maintain a reactionary, anti-regulation
viewpoint that mirrors the simplistic rhetoric of the big-business trade associations. These are
achievable goals in the short term and they could have a significant effect on the operations of
the federal agencies that are often stymied in their efforts to protect public health by an Office of
Advocacy that is being unduly manipulated by big business advocates.
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