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Restoring Rationality to Regulatory Analysis 
 
A robust and nuanced assessment of the full range of a regulation’s impacts is necessary to 
rational decision-making. While proponents of cost-benefit analysis would embrace this 
statement, their proffered tool in fact undermines rational regulatory analysis.  
 
The highly formalistic version of cost-benefit analysis that has come to dominate the practice of 
regulatory review at the White House Office of Information and Regulatory Affairs (OIRA) and 
the agencies strongly encourages that every significant impact of a regulation be monetized. This 
monetization is at least possible for impacts with a readily determined market price, which 
generally fall on the “costs” side of the ledger (e.g., the costs to the meat and poultry processing 
industries to slow line speeds in order to allow workers to socially distance during the COVID-
19 pandemic).1 But this version of cost-benefit analysis gets poor marks for capturing impacts 
that are not traded on markets, which include, for example, the myriad and interrelated “benefits” 
of regulations that protect “essential” workers’ lives and health; permit them to earn a livelihood 
and support their children; reduce the spread of infectious diseases in their communities; and 
contribute to addressing systemic inequalities across race and wealth that result in Black, Latinx, 
and low-income people disproportionately bearing these risks of working in these jobs. 
 
The ambitions of the highly formalistic version of cost-benefit analysis to judge all regulations 
according to the criterion of maximizing “net benefits” raise numerous theoretical and political 
problems. [See accompanying memo on “Restoring Progressive Values to Cost-Benefit 
Analysis.”] These include the enormous gaps in the data that would be needed to conduct the 
complete analysis that proponents envision for the highly formalistic version of cost-benefit 
analysis. [See accompanying memo on “Data Gaps Plague Cost-Benefit Analysis.”] 
 
In addition, the myopic emphasis on monetization spurs agency economists to employ 
techniques that are reductionist, unscientific, and often at odds with ordinary people’s ethical 
beliefs. The Biden-Harris administration can help advance its policy agenda by adopting a new 
approach to regulatory analysis that is more rational (i.e., firmly grounded in science), and that 
has integrity (i.e., more rigorous and truer to people’s experiences of regulatory impacts). 
 
The Problem: 
 
The hyper-formalistic form of cost-benefit analysis promoted by OIRA and by conservative 
think tanks and lawmakers claims to be able to account objectively and comprehensively for 
every impact of a regulation, so that agency decision-makers and the public can evaluate what is 
at stake. However, in its attempt to be comprehensive, this version of cost-benefit analysis 
requires that each of these impacts, no matter its nature, be translated into a single metric: 
money.  This unitary metric is necessary to permit an “apples to apples” comparison of a 
regulation’s numerous and disparate consequences, according to its proponents.   
 
However, this monetization requirement turns out to apply asymmetrically to the “costs” and 
“benefits” of regulations that address health, safety, environment, and consumer protections.  It 
is generally easy to determine a regulation’s costs in dollars; there is a market for emissions 
control devices or personal protective equipment, so these costs are readily monetizeable.  But it 
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is much harder, and often impossible, to assign a dollar value to a regulation’s benefits. You 
cannot realistically put a price tag on the on the life of a woman (a mom, sister, community 
member) who works at a meat processing plant. You cannot name a dollar figure for the myriad 
benefits of reducing mercury in fish, given that fish are important to the ecosystems of which 
they are a part, to the people who depend on fishing their local rivers and lakes to put food on 
their family’s dinner tables, and to those American Indian tribes for whom fish and fishing are 
integral to their cultural identity and are accordingly vital to their physical, social, economic, and 
cultural well-being.2 As a result of this asymmetry, the “benefits” side of the ledger inevitably 
gets short shrift. 
 
In an attempt to address these missing values in the benefits column, proponents of the highly 
formalistic version of cost-benefit analysis have fashioned techniques that attempt to assign 
numbers to benefits not traded on markets, such as the benefit working parents derive when they 
can live full and healthy lives, or the benefit to children who are able to both enjoy a nutritious 
fish sandwich and participate in school without being saddled with irreversible neurological 
damage from methylmercury exposure. These techniques stray far from the claim that highly 
formalistic cost-benefit analysis serves as an objective, neutral arbiter, because they require 
economists to engage in subjective judgments as they pick some market proxy to stand in for the 
value of a benefit that is not traded in markets, that takes monetary benefits from one context and 
moves them into an entirely different context, or that puts a price on things that many ordinary 
people consider priceless, such as a human being’s dignity or a canyon’s grandeur. Consider the 
following examples: 

• A cost of mercury regulation? When the Environmental Protection Agency (EPA) 
tallied the costs and benefits of reducing mercury emissions from coal-fired power plants, 
it counted among the regulation’s benefits the fact that fewer children would suffer from 
irreversible neurological damage from having been exposed to methylmercury, and so 
would garner the greater lifetime earnings that accompany higher IQs. But the EPA 
economists understood neurological damage to have a silver lining: children with lower 
IQs will seek fewer years of education, thus saving society the costs of teaching them 
(measured as the direct costs of educational services together with the opportunity costs 
of work foregone). In other words, a “benefit” of reducing mercury exposure becomes a 
“cost” of regulation because more children will be better educated in a mercury-
constrained environment.3 A perusal of comments filed in the EPA’s docket reveals that 
the general public did not agree with this absurd perversion of society’s values.4 

• How human life gets valued. Since many public health and environmental regulations 
have the effect of preventing premature deaths, the highly formalistic version of cost-
benefit analysis has sought to account for these benefits by placing a monetary value on a 
human life, which typically comes out to about $10 million. Practitioners have devised 
this number by looking at what they perceive as market-based transactions reflecting 
small changes in the risk of death – specifically, the small “wage premiums” that workers 
supposedly earn for taking on slightly more dangerous jobs. Through these studies, for 
example, economists purport to measure what a worker is willing to accept in 
compensation for assuming a one-percent increase in risk of mortality; the value of a 
human life (i.e., a 100 percent chance of mortality) is then calculated by multiplying that 
figure by 100 (the so-called “value of statistical life” or VSL). There are several reasons 
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to doubt the reliability or acceptability of this approach. For one, it substantially 
underestimates what workers are really willing to accept for a wage premium both 
because most workers have nowhere near complete information about the occupational 
risks they face and because systematic bargaining power asymmetries prevent most 
workers from obtaining the full measure of compensation they believe they deserve for 
assuming risky work. For another, it is nonsensical to believe that the value assigned to a 
one percent risk of mortality would scale up in a linear fashion to 100 percent risk – i.e., 
certain death. 

• A “good enough” number for non-fatal cancers. The EPA has attempted to overcome 
the lack of economic research that identifies a monetary value for preventing non-fatal 
cancers (which is a common benefits category in its environmental and public health 
regulations) by borrowing the monetary value for preventing cases of chronic bronchitis, 
which itself came from a single survey conducted in a shopping mall in 1991. In its 
desperate attempt to find some data it can use, the EPA provides no support for this 
approach; it simply concludes that the two illnesses are analogous.5  

• Pricing prison rape. Cost-benefit analysis frequently uses surveys to place a monetary 
value on regulatory benefits that economists term “non-market goods” – things like 
bodily integrity, human dignity, beauty, or awe. In 2012, for example, the Department of 
Justice used this approach to satisfy its highly formalistic cost-benefit analysis for a rule 
to prevent prison rape. Using a survey, the agency assigned values to 17 different 
“categories” of rape and sexual assault – which it referred to as a “hierarchy of sexual 
victimization types” – each calculated to the last dollar.  In this macabre exercise, rape 
was treated as just another market exchange, and preventing prison rape was only worth 
doing if the victim – not the perpetrator – was willing to pay the dollar cost of avoiding 
the crime.6 

 
In the end, the need to reduce every relevant consideration to money actually works as an 
obstacle to reasoned analysis, inasmuch as it flattens out important qualitative dimensions of a 
regulation’s consequences.7 Instead of learning details about who will be impacted and what this 
means to them and to society, we find out only that a regulation will have “X dollars’ worth of 
quantified benefits.” 
 
The Solution: 
 
President Biden should issue an executive order setting forth a new approach to regulatory 
analysis that ensures a robust and nuanced description of the consequences of regulations, in the 
qualitative terms that preserve the richness and diversity of what is at stake, and for whom. This 
approach would not attempt to translate every value into dollars and cents – no matter what gets 
lost in such translations. Rather, it would look to economists for matters within their realm of 
expertise, while reserving space for other relevant disciplines for matters within their respective 
domains (e.g., epidemiology, sociology, etc.). It would thereby enhance the credibility and 
integrity of agencies’ assessments, making them mesh more naturally with ordinary people’s 
experience. Such an approach would also have the benefit of being better aligned with 
progressive values. 
 



 

4 
 

First, this order should direct agencies to use the context-specific methods specified in their 
authorizing statutes for considering costs and benefits. As part of this step, the order should also 
generally prohibit agencies from calculating their rules’ net benefits, which effectively forces 
monetization – lest a benefit not be counted toward the bottom line. [See accompanying memo 
on “Restoring Progressive Values to Cost-Benefit Analysis.”] 
 
Second, this order should prohibit agencies from attempting to place a monetary value on non-
market goods. Instead, agencies should be encouraged to describe relevant impacts qualitatively, 
and to do so in terms that are both meaningful to members the public and consistent with the 
specific decision-making criteria called for in the standard set by the authorizing statute. 
 
Third, to further encourage use of qualitative analysis, the order should direct agencies to include 
in any chart that presents a rule’s total quantified costs and benefits a list that describes in 
narrative terms all significant categories of non-quantifiable benefits or costs as well. 
 
Potential Opposition: 
 
Some within the Democratic Party may contend that, despite the unscientific and arbitrary 
practices it employs the highly formalistic approach to cost-benefit analysis is still necessary to 
buttress regulations against political attacks. Specifically, they might suggest that this version of 
cost-benefit analysis can still serve the administration as long as its results have the veneer of 
scientific credibility. Strong supporters of this version of cost-benefit analysis may also attempt 
to downplay these practical flaws or frame them as merely temporary given ongoing efforts to 
refine and improve the methodology.  
 
As long as these methodological flaws exist, they risk undermining the integrity of the entire 
federal regulatory system. Given its asymmetry – its ability to fully render costs but only partly 
capture benefits – the highly formal version of cost-benefit analysis plays into the hands of 
opponents of regulatory safeguards who are striving to delegitimize the entire institution of 
federal regulation. Moreover, it serves as an unnecessary distraction from the substantive policies 
of the regulations – and especially the benefits they confer on the public – which are, or have the 
potential to be, broadly popular if communicated effectively.  
 
The better approach is to avoid the slanted playing field that cost-benefit analysis creates for 
progressive regulatory policies altogether, and to defend those policies directly to the public. 
This effort will be strengthened if the Biden-Harris administration is able to articulate and 
effectively message an affirmative vision of regulation. [See accompanying memo on “Defining 
a New Progressive Agenda for Regulation.”] 
 
For more information, contact Amy Sinden, Professor of Law at the Temple University Beasley 
School of Law (asinden@temple.edu) or James Goodwin, Senior Policy Analyst, Center for 
Progressive Reform (jgoodwin@progressivereform.org) 
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APPENDIX 
 
To ensure that executive agencies’ regulatory analyses are more rational, science-driven, and 
methodologically rigorous, a Biden executive order on reforming regulatory analysis could 
include the following provisions: 
 

- Reiterating the Supreme Court’s admonition in Michigan v. EPA that there is no one-
size-fits-all method for the consideration of costs and benefits and that it is “up to the 
agency to decide how to account for costs [and benefits]” by choosing among the 
wide array of tools available.  

o This choice should be tailored to the particular context in which the 
rulemaking arises, including: 
 Attention to the feasibility of quantifying and monetizing relevant 

costs and benefits; and 
 The agency’s statutory mandates. 

o OIRA should be required to defer to the agency’s choice of decision-making 
tool. 
 

- Requiring the agencies to articulate the particular methods their organic statutes direct 
them to use in accounting for regulatory costs and benefits. 
 

- Prohibiting calculation of net benefit unless all significant categories of benefit and 
cost can be effectively and non-controversially monetized, with only two specific 
exceptions: 

o Where net benefits are calculated in the context of a breakeven analysis; or 
o Where an incomplete benefits estimate exceeds a reasonably complete cost 

estimate and the net benefits estimate is clearly designated as a lower bound. 
 

- Forbidding monetization of benefits (or costs) that are not already monetized by 
existing markets. 
 

- Requiring any chart presenting a rule’s total quantified costs and benefits to: 
o Use a “+B” or a “+C” to indicate where significant benefits or costs could not 

be quantified; and 
o List in narrative terms all significant categories of non-quantifiable benefits or 

costs. 
 

- Requiring an analysis of distributional impacts and of relevant equity and justice 
considerations. 

o This analysis should account for who bears the costs and who reaps the 
benefits of the rule 

o It should also pay particular attention to cumulative burdens suffered by 
historically marginalized groups and frontline communities as well as other 
similar distributional concerns. 

 
 


